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The Best Outfits 
At No Extra Cost 


Corporate name 
engraved in 24K Gold 
on Spine of all Books 


STANDARD 

3-ring binder (illustrated) 
250 page capacity 

Outfit No. 4 

with 75 blank sheets $25.25 
Outfit No. 4A 

with printed minutes 

and by-laws “$27.00 


The STANDARD binder 
also available in Black— 
please specify 


Other Complete 
Green Gem Outfits With 
Matching Vinyl Slipcase 


HEAVY DUTY 

3-ring metal hinge binder 
250 page capacity 

Outfit No. 2 

with 100 blank sheets $33.25 
Outfit No. 2A 

with printed minutes 

and by-laws *$35.00 


DELUXE 

3 round-posts binder 

250 page capacity 

Outfit No. 3 

with 100 blank sheets $36.75 
Outfit No. 3A 

with printed minutes 

and by-laws *$38.50 


SPECIAL 

Self-Encased 
Corporate Outfit 

3-D ring binder 

360 page capacity 
(Slipcase not needed) 
Outfit No. 4 

with 75 blank sheets $28.00 
Outfit No. 4A 

with printed minutes 

and by-laws *$29.75 

The SPECIAL binder 

also available in Brown — 
please specify 


SPECIAL FORMS SECTION — 
Provided with all outfits and 
includes: Sub-Chapter S 
(election not to be taxed as 
a corporation). Executive 
Medical and Dental 
Reimbursement Plan 

Forms for annual meetings of 
shareholders and directors. 


Individual items available — 
write for catalog. 


Green. 


STANDARD 


THE QUALITY 
CORPORATE OUTFIT 


The Original All-in-One Volume Corporate 
Outfit Including Seal 


EVERY GREEN GEM" CONSISTS OF: 


BINDER—Handsomely gold tooled. Bound in durable Fabricoid 
over heavy binder’s board for long lasting use. 

STOCK CERTIFICATES — 20 —imprinted and numbered. Additional 
certificates 20¢ each. Extra charge for special clauses depending 
on copy. TRANSFER LEDGER. INDEXES — Mylar reinforced. 

PRINTED MINUTES AND BY-LAWS include IRC Plan 1244 plus— 
CORPEXPEDITER — for quick completion of minutes. 

(Blank sheets and title page instead of above.) 


PROFESSIONAL « NOT-FOR-PROFIT and MODEL CORPORATION 


ACT MINUTES available. 


Unique Pocket for 
Fold-Away Seal. Permanently 
Attached to inside front cover. 


Removable Separate 
Carrying Case for Seal. 
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PHOTO PROCESSING: ENTERPRISES, 


the bord of the by the beta. 06 by dala 


: 


Handsome Stock Certificates lithographed on high quality 


heavy rag bond paper with that “BIG BOARD” look 


Over-all size of all outfits 1-3/4" high x 0-1/4" deep x 2-1/4" wide 


Coroex< 
Banknote Company, Inc. 

21 Hudson Street 

New York, NY. 10013 


(212) 964-7454 
Cable “Corpexnote NY.” 


Orders shipped 
within 24 hours 


* 


MONEY BACK 
GUARANTEE 


* 


Serving the Legal 
Profession since 1927 


Use this order form for your convenience 
CORPORATE NAME Print name exactly as on Certificate of Incorporation 


Corpex, 21 Hudson St., New York, NY. 10013 


State of 


Ship to 


Date of Incorporation 


Street Address, 


Total Authorized Issue 


No. of Shares Par Value $ each 


Or Shares without par value 


Certificates signed by Pres. and 


* When ordering Minutes & By-Laws specify 0 Single 


Multiple Incorporators 


* *Remarks 


City, State, and Zip Code 


Attention of 


Ship Outfit No 


$ Check Enclos 


Check Must Accompany Order Payable to Corpex 


Add $1.00 shipping charge for continental U.S. all others $4.00 


| | | | | | | 
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Signature 
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Sections of the Bar — 
An Overview 


What’s happening in your 
organization appears in this issue of 
The Florida Bar Journal. I 
encourage you to read the issue 
carefully. We have included reports 
from almost all of our 55 
committees and 12 sections. Some 
of the reports suggest major 
changes in the practice of law. 
These changes will affect you. Be 
an interested member, study these 
reports, and express your views to 
your elected member on the Board 
of Governors. 

Let’s take a look at the current 
status of sections in The Florida 
Bar. Just ten years ago in 1967 there 
were only four sections. These four 
were the Young Lawyers, Tax, Trial 
Lawyers and Real Property, 
Probate and Trust Law. At that time 
the total membership of these four 
sections was about 6,000 members. 

What do we have today? Now 
there are 12 sections with a total 
membership of 22,197 lawyers! 
Another standing committee of The 
Florida Bar is working hard to 
secure several hundred signatures 
on a petition, prepare bylaws, and 
develop a long-range program of 
activities, all of which are designed 
to convince the Board of Governors 
that the Economics of Law Practice 
Committee should soon become a 
section. 

Many of us complain about the 
increased number of persons on the 
headquarters staff. I personally 
share this concern to a degree. 
However, the facts of life are that 
when 22,197 lawyers form 
themselves into what essentially are 
“mini-bar associations’ that 
produce quarterly newsletters, 
initiate legal seminars, conduct 
regular executive council meetings, 
desire monthly financial reports, 
request special mailings and make 
other justifiable demands of the 
headquarters office, it takes people 
to serve these requests. We do have 
a freeze on employing additional 
persons on the headquarters staff at 
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this time. We do _ everything 
humanly possible to avoid 
employing additional people while 
meeting increased demands 
through the purchase of more 
sophisticated equipment and 
implementation of better service 
techniques. 

Notwithstanding these efforts, in 
the past 10 years where once our 
public relations department 
supervised section activities, we 
now have a separate department 
with four full-time persons 
administering the activities of these 
12 sections. The sections have been 
most cooperative and understand- 
ing. There have been times when 
they have grumbled about the 
unclear financial reports they have 
received, or the fact that a staff 
person may not be available for a 
Saturday and Sunday executive 
council meeting, but generally it is 
my feeling that the section 
leadership has been pleased with 
the work of four dedicated people 
on the headquarters staff. We feel a 
profound obligation to assist these 
many lawyers who are working so 
hard to serve not only fellow section 
members, but also serve the general 
membership of The Florida Bar by 
conducting quality educational 
programs and authoring timely 
legal publications. And isn’t this the 
purpose of sections? To justify their 
existence they must keep the public 
in mind by enhancing the skills of 
Florida practitioners so that these 
persons can serve their clients more 
effectively and more efficiently. 

No matter where it occurs, 
growth always has problems. So it 
has been with section growth. 
Sections complained that some of 
the policies of the Board of 
Governors were too restrictive. 
Their complaints were heard 
particularly in the legislative area. 
The legislative policies of The 
Florida Bar have now been relaxed 
and made more flexible so that 
sections, under reasonable 
guidelines, can take legislative 
positions without prior approval by 
the Board of Governors. This new 
procedure has worked well so far 


and there is no indication that a 
return to the more restrictive 
legislative policy will occur. 


The sections should be 
commended for their work. They 
obviously are doing things that their 
membership likes. The past fiscal 
year sections altogether generated 
$122,212 of income. This year this 
sum has tripled. Thanks to a mature 
and cooperative attitude on the part 
of section leaders and the Budget 
Committee of The Florida Bar, a 
workable formula has been 
developed where income 
developed by a section goes in part 
to the section and in part back to 
The Florida Bar to cover the 
administrative and other 
maintenance costs involved in 
section activities. 

The Florida Bar is unique in the 
nation, in my opinion, in 
maintaining good relations with all 
groups within the legal profession 
within the state. Here I have 
reference particularly to local bar 
associations. The same thing holds 
true for sections and committees. 
Good communications, good 
liaison and healthy fights once in 
awhile are all essential to 
maintaining a strong, vibrant and 
progressive professional organiza- 
tion. It takes a great deal of time, 
money and effort to keep these 
relations in good balance, but 
thanks to the dedicated and sincere 
attitude of the individual member 
of The Florida Bar such a condition 
exists today and will continue so 
long as the member retains his 
present esprit de corps. 

So here is a pitch to each and 
every one of you who has not 
elected to join a section of The 
Florida Bar. Next month your dues 
statements will be sent to you about 
June 20, 1977. Take a moment and 
look at the 12 listed sections on the 
dues statements and if you want to 
become a member of one of these 
active, aggressive groups, send in 
an additional $5 or up to $25 and 
you will have returned to you in the 
way of service and information 
many times the sum of your initial 
investment. 
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CALENDAR 


1977 


May 12-14—Board of Governors Meeting, Sonesta Beach, Key Biscayne. 

May 20-21—Economics Seminar, “Money in Your Pocket,” DuPont Plaza, Miami. 

May 3l—Parts I & III, Florida Bar Examination, Hilton Hotel, St. Petersburg. 

June 15—AFTL Legislative Seminar, Tampa Host International Hotel. 

sgt Masia Bar Convention, Innisbrook Hotel and Golf Club, Tarpon 

prings. 

July 2-16—Florida Bar Sponsored Tour to “Cities of the Danube,” Vienna, Prague, 

Budapest. 


July 8—Annual Meeting of Committee and Section Chairmen, The Florida Bar, 
Host Hotel, Tampa. 


July 13-17—Federation of Insurance Counsel Annual Convention, The 
Broadmoor, Colorado Springs, Colorado. 


July 14-16—The Florida Bar Board of Governors, Marco Island. 


July 26-27—Parts I, II & III, Florida Bar Examination, Miami Beach Convention 
Center. 


August 6-11—ABA Annual Meeting, Chicago. 


August 7-24—Florida Bar Charter Flight to Europe, Miami to Luxembourg and 
back nonstop. 


August 18-26—Florida Bar Sponsored Trip to Scotland. 
September 15-17—The Florida Bar Board of Governors, Sandestin, Destin. 


September 29-30—General Meeting of Committees and Sections. Dutch Inn, Lake 
Buena Vista. 


October 25—Parts I & III, Florida Bar Examination, Jacksonville Civic 
Auditorium. 


October 27-29—AFTL Annual Convention, Walt Disney World. 
November 10-12—The Florida Bar Board of Governors, Daytona Beach. 
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America’s No. 1 All-In-One 
CORPORATE OUTFIT 


Our new FLORIDA MINUTES and BY-LAWS incorporate 
recent statutory changes and a complete set of tax 
resolutions. Sample set, $2.50 prepaid ($1.75 with outfit). 


e Elegant Binder: Large 
capacity. Handsome 
black heavy-duty vinyl 
with 24K gold trim. Cor- 
porate name on spine. 


e Customized Seal: Zip- 
per pouch for quick, 
easy removal. 


e@ Stock Certificates: (20) 
lithographed, imprinted 
and numbered. Bound- 
in separate section with 
full page stubs. 


Stock Transfer Ledgers: 
Permanently bound-in 
separate section. 


© Tab Indexes: Mylar rein- 
forced. Alphabetized for 
quick reference. 


e@ (50) Blank Minute Filler 
Pages: Rag content. 


Pre-Printed Minutes and 
By-Laws: (OPTIONAL) 
Saves hours of typing 
time while making an 
excellent impression on 
your client. Includes 
IRS §1244, sub chapter 
S, Medical/Dental plan, 


CORPORATE NAME 


®@ Matching Vinyl Slip 
Case: Houses your 
Black Beauty Outfit. 
Attractive. Dustproof. 


© Exclusive Corporate 
Record Tickler 


Black Beauty saves you time 
and money because it has 
everything you need “‘incor- 
porated” into one complete, 
outfit. It eliminates the need for 
buying corporation materials 
separately and provides 
fingertip control of each 
incorporation. 


$25.25 and $27.00 


Excelsior’s 

New 2-Way Ordering 
and Delivery... 
Extra Fast and Easy. 


1. Use your American Express 
Card. Shipment arranged 
within 24 hours from time 
of order. Simply phone 
(212) 431-7000 


2. For only $1.00 shipping 
charge we will ship by UPS 
Blue Label (Air) or Air 
Parcel Post, anywhere in 
the United States. 


appendix of forms and 


IN ADDITION TO A COMPLETE 
20 blank pages. Blank a V4 LINE OF CORPORATE OUT- 
state set based upon FITS EXCELSIOR OFFERS A 
Model Bus. Corp. Act. 


FULL LINE OF LEGAL SUP- 
Separate editions for 


PLIES AND FORMS. SEND 
Del., Fla., N.J., N.Y., Pa. _— FOR OUR NEW FREE 
and Texas. CATALOG. 


STATIONERY CO., INC. 


62 White Street, N.Y.C. 10013 (212) 431-7000 
BLACK BEAUTY EX LIBRIS SYNDICATE 
plain filler Ol No. 70 $25.25 No.10 $28.25 No.90 $38.25 
ptd min & by-laws (1 No. 80 $27.00 O No. 20 $29.95 OU No.95 $39.95 
24 HOUR 
FREE ON authorized shares eaci 
Certificates signed by President & Ship via AJR, $1.00 extra. 
PREPAID ORDERS oO og §1244 55 page set, plan, instr., etc., $3.95 extra. C Ship COD, include costs. 
arge 
Express number expires signature 


EXCELSIOR-LEGAL 
62 White St., NYC 10013 


_ Innovative Legal ns and Services Since 1899 
VOLUME 51, NUMBER 5, MAY 1977 


| 
SS 
Her - 
Be — Es 
~ 


THE FLORIDA BAR’S DESIGNATION 


COORDINATING COMMITTEE HAS APPROVED 
PUBLICATION OF ATTORNEY LISTINGS AND 
DESIGNATED AREAS OF PRACTICE IN THE 


FLORIDA LAWYERS DIARY AND MANUAL 


We respectfully call your attention to the fact that The Florida Bar’s Designation 
Coordinating Committee has approved publication of listings of attorneys under their 
designated areas of practice in the Florida Lawyers Diary and Manual. 


The Florida Lawyers Diary and Manual is a reference tool found on thousands of 
Florida lawyers’ desks. A special section, to be printed on yellow paper, for easy 
recognition, is again planned for inclusion in the 1978 edition. 


This yellow paper section will include dignified listings of attorneys under the 
particular branch(es) of law that they have designated. 


These listings will be bold, yet dignified and will include only name, address and 
telephone number under the heading of the particular designated area of practice. 


Only those attorneys who are properly designated under The Florida Bar Designation 
Plan will be permitted to participate in this new yellow section. 


These listings are becoming a most readily available source for Florida lawyers to use 
when they or their clients require the particular services of another lawyer either 
across town or across the state. 


We are confident that you will want to have your dignified listing appear in this 
section. To insert it, kindly complete the short form below. 


We will send you a proof of your listing, prior to publication, for your approval. 
The cost of the listing in this new section to appear in the 1978 Florida Lawyers 


Diary and Manual is a modest $25 for each listing under each designated 
branch of the law. 


Yours for service, 
FLORIDA LAWYERS DIARY & MANUAL 


Florida Lawyers Diary & Manual 
P.O. Box 50 
Newark, N.J. 07101 


Please insert the following listing in the special section to be published in the 


1978 Florida Lawyers Diary and Manual and bill me $25.00 for each listing under 
each field of law. 


NAME 

ADDRESS 
CITY ZIP 
TELEPHONE AREA CODE_______. TELEPHONE NUMBER 


This Listing Should Appear Under the Following Designated Branch or 
Branches of the Law: 


THE FLORIDA BAR JOURNAL 


4 


Editorial Staff 


Marshall R. Cassedy, Editor 

Linda H. Yates, Managing Editor 

Paul F. Hill, Associate Editor, Legal 

Cheryle Dodd, Ellen Bradford, 
Assistant Editors 

Judith Nable, Art Production 

Paul F. Hill, Advertising & Production 

Clara Mae Hart, Advertising Assistant 


Editorial Board 


Thomas R. Post, Chairman, Miami; Laurence E. 
Kinsolving, Vice Chairman, Tampa; Thomas D. 
Aitken, Tampa; Robert Asti, Miami; Douglas 
Chanco, Tallahassee; Susan G. Chopin, Miami; W. 
Dexter Douglass, Tallahassee; Elizabeth J. 
duFresne, Miami; Sherryll Martens Dunaj, Miami; 
Irving D. Gaines, Milwaukee, Wisc.; William H. 
Garland, Bradenton; William J. Goldworn, Coral 
Gables; Jane R. Hoade, Miami; Neil P. Linden, North 
Miami Beach; James F. McCollum, Sebring; 
Stephen Nagin, Washington, D.C.; Mannis 
Neumann, Margate; James P. O'Flarity, Palm 
Beach; F. Wallace Pope, Jr., Clearwater; Jason G. 
Reynolds, Daytona Beach; Gary W. Roberts, West 
Palm Beach; Coleman R. Rosenfield, Ft. Lauderdale; 
David M. Rieth, Tampa; Leonard H. Rubin, Miami; 
Board Liaison: Leland E. Stansell, Jr., Miami. 


Officers of The Florida Bar 


Edward J. Atkins, Miami 
President 


Russell Troutman, Winter Park 
President-elect 


Marshall R. Cassedy, Tallahassee 
Executive Director 


The Board of Governors 


Gerald L. Brown, first circuit; Harry L. Michaels, 
second circuit; John E. Norris, third circuit; C. 
Harris Dittmar, fourth circuit; James E. Cobb, 


fourth circuit; Andrew G. Pattillo, Jr., fifth circuit; 
William M. MacKenzie, sixth circuit; Robert H. 


Willis, sixth circuit; Melvin Orfinger, seventh 
circuit; Nath C. Doughtie, eighth circuit; Michael R. 
Walsh, ninth circuit; Joel H. Sharp, Jr., ninth 
circuit; J. Hardin Peterson, Jr., tenth circuit; Leland 
E. Stansell, Jr., eleventh circuit; Robert L. Floyd, 
eleventh circuit; George W. Wright, Jr., eleventh 
circuit; Julian H. Kreeger, eleventh circuit; Samuel 
S. Smith, eleventh circuit; Talbot D’Alemberte, 
eleventh circuit; William C. Grimes, twelfth circuit; 
L. David Shear, thirteenth circuit; Leonard H. 
Gilbert, thirteenth circuit; Benjamin W. Redding III, 
fourteenth circuit; Raymond W. Royce, fifteenth 
circuit; William A. Foster, fifteenth circuit; Ralph E. 
Cunningham, Jr., sixteenth circuit; Donald H. 
Norman, seventeenth circuit; William F. Leonard, 
seventeenth circuit; S. Lindsey Holland, Jr., 
eighteenth circuit; Richard V. Neill, nineteenth 
circuit; Charles B. Edwards, twentieth circuit; 
Benjamin H. Hill Ill, ex officio, President, Young 
Lawyers Section; A. J. Barranco, ex officio, 
President-elect, Young Lawyers Section. 
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FLORIDA BAR 


600 APALACHEE PARKWAY, TALLAHASSEE, FLORIDA32304 PHONE: (904) 222-5286 
MAILING ADDRESS: THE FLORIDA BAR CENTER, TALLAHASSEE, FLORIDA 32304 


ARTICLES 


264 The Appellate Practitioner and the Fifth Circuit Brief 
George K. Rahdert and Larry M. Roth provide a primer on preparation of 
briefs for cases in the Fifth Circuit Court of Appeals 


276 The Administrative Appeal 
George L. Waas explains the procedure for judicial review under the Admini- 
strative Procedure Act 


REPORTS 


253 Briefly Yours 

254 Calendar of Legal Events 

259 President’s Page 

274 Statement of Cash Receipts 
and Disbursements 


Notice of Hearing: 

Florida Appellate Rules 
Annual Committee Reports 
Annual Section Reports 
Local Bar Association Presidents 


LAW NOTES 


292 Current Florida Legal Tax Law Notes 
Literature Environmental Law 

297 Workmen’s Compensation Labor Law 

301 Criminal Law 


THE COVER 


In its annual reports issue, the Journal salutes the Young Lawyers Section on its 
cover. As the largest section with a membership comprising 47% of the Bar, YLS has 
had one of the most active programs this year. A few are named on the cover with 
photo highlights of the YLS Annual Convention. A complete report of the section’s 


activities starts on page 290. Cover photos by Peter Wilson, Image Photographics, 
Orlando. 


Published on 15th of each month, except July/August is combined issue, by The 
Florida Bar, 600 Apalachee Parkway, Tallahassee 32304. Second class postage paid 
at the Post Office at Tallahassee, Florida 32301, and at additional mailing offices. 
U.S.P.S. Publication No. 200960 


Subscriptions: $15 a year for nonmembers of The Florida Bar; students, $8. Single 
copies: $1.25; September directory issue $12; $6 to members. 


Advertising copy is carefully reviewed but publication herein does not necessarily 
imply endorsement of any product or service offered. Advertising rate card upon 
request. 


Views and conclusions expressed in articles herein are those of the authors and not 
necessarily those of the editorial staff, officials or Board of Governors of The Florida 


Bar. Manuscripts may be submitted, typed doublespaced, to Editor, The Florida Bar 
Journal, Tallahassee, Florida 32304. 


© 1977 The Florida Bar. News media freely granted permission to reprint. Postmaster 
to send Form 3579 to The Florida Bar, Tallahassee, Florida 32304. 


MAY 1977 * 
VOLUME LI, NUMBER 5 
~ 
ae TH» 
ANNIVERSARY 
1927-1977, 
275 4 
288 
322 
257 


Who called Chicago? 


If you've ever found yourself spending a lot more 
time with a real estate transaction than you 
wanted to, put in a call to Chicago. 

We have a complete staff in our 11 Florida offices 
and a network in excess of 400 agents capable of 
providing complete title services in record time. 
And we can make complex underwriting decisions 
right here, right now. 

What’s more, since we issue more policies than 
anyone in America, we can refer more of the busi- 
ness that’s coming into Florida. 


Next time, if you want fast, versatile service 
tailored to your requirements, put in a call 
to Chicago. 


Chicago is a local call from just about anywhere in Florida 


Brandon: (813) 681-5543 Miami: (305)°358-6666 

Daytona Beach: (904) 258-3811 Orlando: (Agency) (305) 425-5577 
Jacksonville: (904) 358-8974 Orlando: (305) 841-5730 
Lakeland: (813) 683-5711 Stuart: (305) 283-6900 
Melbourne: (305) 727-0563 Tampa: (813) 879-3101 

Merritt Island: (305) 452-4500 


Out of your area, call collect. 


(tit) ChicagoTitle Insurance Company 


Florida’s number one title insurance company 
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There are approximately 70 
voluntary bar associations in 
Florida. They range in size from 20 
to 2,000 members, in type from 
associations covering geographical 
areas (municipal, county or circuit), 
to special interests (detense, claims, 
federal) to cultural heritage 
(Cuban-American, Black). They 
constitute an intricate part of the 
warp and woof of the fabric of the 
legal profession in our state. But far 
too few of our members even 
belong to, much less play a really 
active part in these associations. 
And yet it is these organizations 
which are closest to the citizens of 
the community and to the lawyers 
practicing there, and often are in the 
best position to react to problems 
besetting the profession. 

While there are numerous 
activities in which the local bar 
associations can participate and in 
the process render a real service to 
the citizens and the profession, I 
would like to touch upon only three 
such activities in this President's 
Page. 

Everywhere the profession is 
under fire, sometimes justifiably so, 
but most often due to a lack of 
understanding of or accurate 
knowledge about the profession. 
Frequently this is a result of either 
the unwillingness or the inability of 
the profession to communicate with 
the public. 

In many instances, members of 
the public don’t know how to select 
a lawyer, where to find one 
interested in their problem, and 
indeed frequently, whether they 
even have a legal problem. The 
public at least suspects if it doesn’t 
downright know, or at least thinks it 
knows, that the profession has no 
real interest in it except as a source 
of fees, an interest which the public 
feels waxes and wanes in direct 
proportion to the possibility and 
size of fee. Moreover, the public 
mistrusts and has no comprehen- 
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sion of the disciplinary program of 
the Bar. 

Many if not all of these criticisms 
can be met effectively by local bar 
associations, frequently more 
effectively than by The Florida Bar 
itself. 

Legal forums on subjects of 
particular interest to segments of 
the public invariably are well 
received when offered by local bar 
associations. Many other vehicles 
are available to local bar 
associations to communicate with 
the public about the many 
programs of the _ profession. 
Utilizing these vehicles allows the 
public itself to judge the true 
concern and motivation of 
members of the profession. The 
important thing is for local bar 
associations to use these vehicles in 
an aggressive organized approach. 
The Florida Bar staff stands ready 
to assist local associations in these 
endeavors. 

Beyond the important contri- 
butions which local bar associations 
can make to the profession by way 
of communicating with the public, 
they can also make a substantial 
contribution to The Florida Bar as 
an institution and to the work of the 
Board of Governors. 

I have very definite ideas as to the 
obligations which a person assumes 
when he or she becomes a member 
of the Board of Governors. 

One of the most important 
obligations is to articulate the views 
of the lawyers of the circuit being 
represented so that the other 
members of the Board have the 
benefit of these views in making 
decisions. 

A second obligation is to ensure 
that the lawyers in the circuit are 
kept apprised of what is going on, 
especially with regard to the 
decisions and actions of the Board 
of Governors. 

Local bar associations can and 
should assist members of the Board 
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Local Bar Associations — a Vital Adjunct to The Florida Bar 


these two 


in discharging 
obligations. 

Meetings of the Board of 
Governors are publicized well in 
advance. Members receive the 
agenda for a meeting approxi- 
mately one month in advance of the 
meeting. Each association should 
obtain a copy of the agenda and 
then invite the local Board member 
to meet with either the members of 
the association or its governing 
body in order to ensure that the 
local Board member knows the 
viewpoint of the local lawyers. 

Following a meeting of the Board 
of Governors, each local bar 
association is supplied with a copy 
of the minutes of the Board 
meeting. Again, local members of 
the Board of Governors should be 
invited either to address the 
members of the local association or 
to meet with its governing body 
with regard to the actions of the 
Board of Governors and to answer 
any questions which may be asked. 

It has been my observation that 
members of the Board of 
Governors welcome these 
opportunities to communicate with 
their constituents. 

Another area in which local bar 
associations can be of great 
assistance to the profession and to 
the public is in responding to unjust 
criticism of judges. 

The Code of Professional 
Responsibility provides that 
adjudicatory officials, not being 
wholly free to defend themselves, 
are entitled to receive the support 
of the Bar against unjust criticism.! 

When unjust criticism is voiced it 
is The Florida Bar to which judges 
and lawyers most often turn for 
action under this Canon. But a 
response to be effective must be 
both accurate and timely. The 
present policy of the Board of 
Governors simply does not allow 
The Florida Bar to meet the latter of 
these two requirements in most 
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instances. This is not meant to be 
critical of the Board’s policy in any 
way. In truth and in fact the policy 
of the Board is well thought out and 
ably articulated in three full pages 
dealing with standing policies of the 
Board of Governors. Nevertheless, 
fully complying with both the spirit 
and the letter of the policy 
invariably has the net result of the 
response not being timely albeit 
accurate. 

Local bar associations, because 
they are on the scene and can 
investigate thoroughly and act 
quickly, are in a much better 
position to respond when unjust 
criticism is voiced and ought to do 
so. In doing so, they should meet the 
same stringent requirements which 
the Board of Governors has 
imposed upon itself. 

I strongly believe in active, well- 
organized local bar associations. 
They deserve the support and 
active participation of all members 
of The Florida Bar. It is mv fervent 
hope that all of our members will 
join one or more local bar 
associations of their choice for the 
good of themselves, the profession 
and most importantly, the public. 


Epwarp J. ATKINS 
President 


'Canon 8, Code of Professional 
Responsibility (As adopted by the Supreme 
Court of Florida on June 3, 1970, and as 
amended June 4, 1975, and February 11, 
1976). 


Wanted: Critiques on Procedural Reform 


Dear Florida Bar Member: 


The Florida Bar Journal plans to use its October 1977 issue to present a cross 
section of opinion and contructive criticism about procedural reforms that 
would make legal services less expensive and less time-consuming. I have been 
charged with the responsibility of being guest editor for that issue. 

We are looking for contributing writers who would present positive plans, 
ideas and critiques on civil, criminal, and probate procedures at the trial and 
appellate levels that would reduce the time required by attorneys on purely 
procedural matters. The objective of the program is to accumulate sufficient 
input to make recommendations for a steamlining of our procedural systems. 

It is anticipated that contributions would be received from members of the 
judiciary, the legislature and the practicing bar. It is hoped that where anyone 
has expertise in a particular area, that the contribution will reflect that expertise 
and be restricted to that area. 

The October issue represents an opportunity for anyone who has individual 
ideas about improving our procedural system to make himself or herself heard 
in a most appropriate forum. 

If The Florida Bar Journal may look to you for a contribution to this important 
special issue, please write me at the address below. 


CoLEMAN R. ROSENFIELD 
5100 North Federal Highway 
Fort Lauderdale, FL 33308 
Phone: (305) 771-4790 


You can guarantee that 
the professional precepts 
your lawyer friends stood 
for will be carried on by 
other generations of 
lawyers. 

Make a memorial gift in 
their names to support 
the programs of The 
Florida Bar Foundation. 


The Florida Bar Foundation, Inc. 


Tallahassee, Florida 32304 


The Florida Nord Bar Review Course offers a complete 
home study program, enabling you to prepare for the Florida 
Bar Examination where and when you want-ideal for both in 
state and out-of-state applicants. 


The program includes complete printed materials and 
practice Bar Exam grading and analysis. Optional features 
include individual cassette lectures and a 4-day live lecture 
re-review just prior to the Exam at the site of each Exam. 


CALL TOLL FREE FOR COMPLETE 
INFORMATION AND A FREE SAMPLE! 
1-800-521-1916 


Or write to us at our National Bar Review 
headquarters as follows: 


"FLORIDA NORD BAR REVIEW COURSE 
29201 Telegraph Rd., Suite622 
Southfield, Michigan 48034 


FLORIDA ’s LARGEST AND MOST SUCCESSF 
BARREVIEWCOURSE. ~ 
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The boys at local 880 were out of work and out 
of luck. Their plant was being closed down. 

Even though 880 had a year to go on 
its contract, the word came down from the 
union’s labor law firm in New York that there 
was no recourse for the men losing their jobs. 

Seventy of the workers decided to 
gamble that something more could be done, so 
they went to a local law firm. The attorneys 
there didn’t have a lot of experience in labor 
law, but they knew how to handle a case. They 
called The Research Group. 

Armed with our research advocacy, 
the local firm persuaded the reluctant company 
to enter negotiations. The workers’ bet paid off. 
The resulting settlement gave each union 
member a week’s pay for every year seniority. 
The seventy men who initiated the action came 
away with almost $400,000. The total bill 
from The Research Group? $312. 

We gave the small firm the research 
and advocacy assistance it needed to win a 
major case. 


VOLUME 51, NUMBER 5, MAY 1977 


bet. 


The result was not unusual. We’ve 

~~ advocacy memoranda and briefs to 
aw firms, general counsel, attorneys general 
and individual practitioners around the world. 
Our work in more than 20,000 cases has in- 
volved all major fields of law and all state and 
federal jurisdictions. We’ve been recognized 

by Time, Business Week, Juris Doctor, and other 
major publications as the leader in the field and 
a major new force in the legal community. 

Time after time our professional organi- 
zation has given attorneys the comprehensive 
legal ammunition they needed to win. 

We'd like to work with you. Because 
we'd like you to find out what the attorneys for 
the boys at 880 found out. 

That we're a good bet. 


The facts in this case are true. The names have been changed to 
conform to the spirit of the ABA Code of Professional Responsibility. 


TRG TheResearch Group 


P.O. Box 7187, Charlottesville, Va. 22906, 804-977-5690. 
Other research centers in Ann Arbor, Boston and Los Angeles. 


pe 
~ 


low-cost 
insurance 
the past? 


You don’t want to spend a fortune for life insurance. But 
you want good benefits. The solution: The Florida Bar 
Group Life Insurance Plan. 


It provides you with a conversion privilege, triple indemnity 
for accidental death and up to $20,000 in accidental 
dismemberment benefits. At a premium that won't eat 
you alive. And experience rating credits (from favorable 
loss experience) are used to support The Florida Bar 
Foundation. 


Before you spend a dime for life Insurance, spend 13¢ 
to send us this coupon. Or call the Poe office nearest 
you. Today. 

i Poe & Associates, Inc. 

i P.O. Box 1348 

i Tampa, FL 33601 


e I'd like details on The Florida Bar group life 
insurance plan. 


Name 


g Address Phone 
i City State Zip 


Poe &Associates, Inc. 
Administrators for the Florida Bar insurance plans 
L] Tampa (813) 228-7361 ) Orlando (305) 896-7231 (Orlando (305) 273-3770 UI Venice (813) 488-6738 


LJ Miami (305) 751-9765 C) North Port (813) 426-5001 Ci Ft. Lauderdale (305) 491-1080 
LJ Jacksonville (904) 398-1112 Lj Lakeland (813) 687-0212 


Toll-free service 
LJ Orlando Area 422-3860 (Pinellas County 461-2311 (All other Florida cities 1-800-282-0593 
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SEMINAR ON ADMIRALTY LAW 


The Florida Bar is cordially invited to attend a seminar on Admiralty Law sponsored by the 
Southeastern Admiralty Law Institute and the Institute of Continuing Legal Education in Georgia at 
the Hyatt Regency Atlanta, 265 Peachtree Street, N.E., Atlanta, Georgia, on Friday, June 24, and 


Saturday, June 25, 1977. Lunch, program materials, and cocktail reception are included in 
registration fee. 


Please mail the registration form provided below and make your hotel reservations DIRECTLY with 
the Hyatt Regency Atlanta, 265 Peachtree Street, N.E., Atlanta, Ga 30303, or the hotel of your choice. 


PROGRAM 


Friday Morning, June 24, Session 


LONGSHOREMAN AND HARBOR WORKERS ACT, 1972 HULL POLICY AND INTERRELATIONSHIP BETWEEN 
AMENDMENTS, SUBROGATION LIENS, CREDIT ALLOW- HULL AND P & | POLICIES 

ANCES AGAINST RECOVERY, JUDICIAL INTERPRETA- James Moseley, Toole, Taylor, Moseley, Gabel & Milton, Jacksonville, Fla. 
TIONS OF THE STANDARD OF NEGLIGENCE IMPOSED 

J. C. Monroe, Lamorte, Burns & Co., Inc., New York, N. Y. THE CARRIAGE OF GOODS BY SEA ACT, PROPOSED 


REVISIONS THROUGH THE UNITED NATIONS 
PRACTICAL PROBLEMS ASSOCIATED WITH LONGSHORE Thomas Leach, Leach & Paysse, New Orleans, La. 
LITIGATION 


Gus A. Schill, Jr., Royston, Rayzor, Cook & Vickery, Houston, Texas 


FOREIGN PERSONAL INJURY CLAIMS AGAINST 
FOREIGN FLAG VESSELS, PROBLEMS IN HANDLING DUE PROCESS 


Manfred Leckszas, Ober, Grimes, and Schriver, Baltimore, Md. 
William M. Alper, Miami, Fla. 
PRACTICAL ASPECTS OF LIMITATION OF LIABILITY 
AND ITS FUTURE 
Friday Afternoon, June 24, Session Judge Peter T. Fay, U. S. Fifth Circuit Court of Appeals, Miami, Fla. 
RECENT DEVELOPMENTS IN THE FIFTH CIRCUIT 
James Roussel, Phelps, Dunbar, Marks, Claverie & Sims, New Orleans, La. 


Saturday Morning, June 25, Session 


FLAGS OF CONVENIENCE: WHY?: FOREIGN-JURISDICTIONAL 
CONSEQUENCES AND IMPACT ON TRADE ON UNITED STATES 


PORTS 
RECENT DEVELOPMENTS IN OTHER CIRCUITS Dr. Frank L. Wiswall, Jr., Martin, Whitfield, Thaler, and Bebchick, Washington, D.C. 
Daniel L. Brawley, Marshall, Williams, Gorham & Brawley, Wilmington, N. C. Admiralty Counsel, Bureau of Admiralty Affairs, Republic of Liberia 


NOTE: This seminar is approved by the Florida Barfor credit under the Florida Designation Plan in the following areas for 


the number of hours indicated: Admiralty 10 hours, Appellate Practice 10 hours, Personal Injury and Wrongful Death 
3 hours, Registered General Practice 10 hours, Trial Practice 10 hours. 


REGISTRATION APPLICATION — ADMIRALTY LAW SEMINAR 


Please register me for the SEMINAR ON ADMIRALTY LAW to be held at the Hyatt Regency Atlanta, 
Atlanta, Georgia, on June 24, 25, 1977. 
O) !amaSEALI member. My check for $50 registration fee payable to ICLE IN GEORGIA is enclosed. 


O | am not a SEALI member. My check for $65 registration fee payable to ICLE IN GEORGIA is 
enclosed. | plan to bring my spouse to the reception. 


(Name) 
NAME 


SOCIAL SECURITY NO. 
(Voluntary; for University records) 


FIRM 


MAILING ADDRESS 


CITY 


STATE ZIP CODE___ 
AGE CATEGORY: Under 22 ); 22-35( ); 36-55 ); over 55(_ ) 


MAIL APPLICATION AND CHECK TO: 
James W. Curtis, Director 

Institute of Continuing Legal Education in Georgia 
University of Georgia School of Law 

Athens, Georgia 30602 — Telephone 404-542-2522 
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The United States Court of 
Appeals for the Fifth Circuit, with 
federal appellate jurisdiction over 
Texas, Alabama, Mississippi, 
Louisiana, Georgia, Florida and the 
Canal Zone, is the country’s busiest 
circuit court in terms of the number 
of appeals taken annually per 
judge. To meet its heavy workload 
the court has adopted internal 
operating procedures which reduce 
the number of cases that require 
oral argument.'! These procedures 
have clear implications for 
effective appellate brief writing. 

As a second approach to handling 
the increasing volume of appeals, 
each active Fifth Circuit judge hires 
three recent law school graduates to 
work as law clerks. The clerks, who 
typically serve a one-year tenure, 
assist the judges in varied fashion. 
Law clerks often mount the initial 
foray into the stacks of appendices, 
records and briefs generated by 
each appeal. This work may 
culminate in a written memoran- 
dum which summarizes the issues 
and testimony and streamlines a 
judge’s study of a case. Of course, 
the bulk of law clerking involves 
legal research, which typically 
begins with a study of the briefs and 
leads inevitably to the law library. 
Or, the clerks may engage in the 
rewarding experience of assisting, 
at the judge’s direction, in the 
drafting of opinions. One common 
misimpression must, however, be 
disabused: the clerks do not make 
judicial decisions. Judging is left to 
the judges. 

In the course of a clerk’s work it 
soon becomes evident that briefs 
form the core of the appellate 
process. Oral argument, if it is 
granted at all, is impressionistic, 
being limited in most cases to 20 
minutes per side. Unlike trial 
practice, there is virtually never any 
further contact between court and 
attorney. Thus the brief must carry 
the argument. 

Realizing this, a law clerk soon 
comes to recognize the serious 
deficiencies reflected in most 
briefs. Whether through imprecis- 
ion, inexperience or a fundamental 
misunderstanding of appellate 
courts, a surprising proportion of 
briefs are essentially ineffectual. 
This monograph was composed in 
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an effort to clarify some of the most 
common misuses of the appellate 
brief, and to suggest simple steps 
which can be taken to enhance the 
clarity and hence the impact of a 
brief. It is hoped that the following 
observations will be of use to both 
the experienced and the novice 
appellate practitioner. 


General Considerations 


The brief itself is almost always 
the most essential means of 
advocating a client’s case. The 
importance of effective _ brief 
writing is magnified by the Fifth 
Circuit’s screening procedure, 
whereby nearly 55 percent of all 
appeals are disposed of on the 
Summary Calendar, as decided on 
the basis of the briefs and the 
record, without oral argument. For 
such cases, the initial briefs are 
usually the lawyer’s only medium 
for communication with the court. 

While every matter involves its 
own peculiar circumstances, the 
following suggestions would, from 
the authors’ experience, apply 
generally to the brief writing 
requirements presented by a 
majority of the appeals to the court. 
Suggestions for improvement of 
written advocacy are directed 
toward the most common errors 
and omissions which we observed 
during our work for the court. 

It should be noted that appellate 
and trial briefs are two different 
animals. While an attorney may bea 
skilled trial brief writer, he or she is 
not thereby automatically skilled in 
writing appellate briefs. Two 
important features of appellate 
review merit special attention when 
composing the brief: first, the 
action taken by the district court or 
other trial-level tribunal is often the 
focal point for the court of appeals’ 
attention and for the litigants’ 
challenges; and second, while the 
trial court starts afresh with each 
new case, the appellate court has a 
more limited role in reviewing trial 
level decisions, frequently being 
constrained by a very limited 
standard of review. Thus it is 
important to keep the appellate 
court’s role clearly in mind, 
addressing the brief to the 
analytical functions which the 
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RAHDERT ROTH 


George K. Rahdert practices law in 
Tampa. He graduated from Duke 
University in 1972, receiving his law degree 
in 1975 from the Yale Law School, where he 
was editor of the Yale Law Journal. 


Larry M. Roth practices law in 
Casselberry. He graduated from the 
University of Tennessee in 1973, and from 
the University of Florida College of Law in 
1975. He was executive editor of the 
University of Florida Law Review. 


Both authors clerked for St. Petersburg- 
based Judge Paul H. Roney, United States 
Court of Appeals for the Fifth Circuit, 
during the 1975-1976 term. Portions of this 
article are excerpted from the authors’ 
forthcoming book, Appeals to the Fifth 
Circuit, which is published by D & § 
Publishing Co. of Clearwater, and will be 
released later this summer. The views 
expressed are the authors’ own, and should 
not be attributed to the Fifth Circuit Court of 
Appeals. 


— 
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appellate court may validly 
perform. 


The brief should include 
everything the court will need to 
know in deciding a case, including 
references to the record and an 
appendix at the end of the brief 
which reproduces all important, 
relevant statutes. 


Organization 


The following sections of this 
article discuss the essential elements 
of a thorough brief. The sequence 
in which these sections appear 
conforms generally to the 
chronology of the brief as 
prescribed by Local Rule 13(j)(3), 
which the court promulgated on 
September 8, 1976. As is indicated 
at various points, not every 
proposed section would be relevant 
to every case. The following 
suggestions incorporate the 
requirements given in the Federal 
Rules of Appellate Procedure, in 
particular Rule 28, as well as the 
Fifth Circuit Local Rules and the 
authors’ own suggestions for 
improved written advocacy. 


1. Style Page 


The cover and fly page of the brief typically are styled in the following 
manner (there is no set rule covering the layout of style pages): 


No. 76-0000 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 


JOHN B. DOE and RICHARD A. ROE, 
Plaintiffs-Appellees, 
vs. 
UNITED STATES OF AMERICA, 
Defendant-Appellant. 


Appeal from the United States District Court 
for the Northern District of Texas 


BRIEF OF APPELLEES 


John C. Smith 
Smith & Jones 
100 Main Street 
Dallas, Texas 54301 
(912) 556-6400 
Attorneys for Appellees 


Note that in the style of the case 
the plaintiffs are listed first whether 
or not they bring the appeal. Unless 


the grouping is interminable, list all 
parties to the appeal. Otherwise 
make use of the et al. abbreviation. 


and Interval Ownership 


by Thomas J. Davis, Jr. 


The Only Comprehensive Reference Manual on Time Sharing of Real Estate 


STRUCTURING THE INTERVAL PROJECT - 1977 


ORDER FORM 
Name 
Firm 
Address 
City State 
copies @ $75 
Fla. residents add 4% sales tax 
First Class postage, handling @ $4 
Total enclosed 
Mail with remittance to: 
Property Pianning Publications 
P.O. Box 33-1166 
Coconut Grove, Florida 33133 
(305) 661-1220 


. covers all aspects of drafting time sharing documents 

. Spans all major types of time sharing: 
interval ownership, tenancy in common, 
vacation leases and clubs 

. COMPLETE FORMS for each type, including sales 
contracts, deeds, condominium documents, drafting 
time share owners’ associations, clubs, vacation 
licenses and leases, etc. 

. contains a digest of existing laws which affect time 
sharing in the various states 

. special section on compliance with new Florida Time 
Sharing Guidelines 

. How to represent time share buyers 

. compliance with state and federal laws 

. MUCH, MUCH MORE (over 300 pages)! 
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2. Local Rule 13(a) Certificate 


Local Rule 13(a) requires that on 
the first page of each brief, counsel 
“shall certify a complete list of all 
persons, firms, partnerships, or 
corporation which have an interest 
in the outcome of the particular 
case.” The certificate is required so 
that the judges of the court may 
evaluate possible disqualification 
or recusal. This certificate, 
furnished to counsel by the clerk, 
shall be in the following form: 


Number and Title of Case. 


Certificate required by Fifth Circuit Local 
Rule 13(a): 

The undersigned, counsel of record for 
certifies that the following listed 
party (or parties) has (have) an interest in the 
outcome of this case. These representations 
are made in order that Judges of this Court 
may evaluate possible disqualification or 
recusal pursuant to Local Rule 13(a). 


(Here list names of all such parties and 
identify their connection and interest). 


Attorney of record for 


The listing of only those parties 
represented by counsel constitutes 
insufficient compliance with this 
rule. The court requires all parties 
filing briefs in all civil actions 
(excluding criminal and criminal- 
related cases, and excluding briefs 
filed by federal and _ state 
governments and agencies) to list 
all parties known to be interested on 
all sides of a case. 


It should be noted that counsel’s 
law firm is generally not a party in 
interest. It is a frequent error for 
lawyers to include themselves in 
this list. This error merely reflects 
inexperience. A law firm is, 
however, a party in interest where, 
for example, an attorney’s fee issue 
is involved. Where a corporation 
involved in litigation bears a 
subsidiary relation to a_better- 
known corporation, we urge that 
the parent corporation also be 
listed. It has happened that judges 
discover a recusal problem at an 
embarrassingly late stage in the 
appeal due to the inadvertence of 
counsel in preparing the Local Rule 
13(a) certificate. Contrariwise, list 
all subsidiaries of conglomerate 
organizations, and all affiliates or 
other identifiable legal entities 
related to the named party to the 
suit or known to counsel to be 
directly interested in the outcome. 
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3. Request for Oral Argument 


Over one-half of all appeals to the 
Fifth Circuit are decided on the 
basis of the briefs alone, without 
benefit of oral argument. Thus, the 
initial decision which the court must 
make is whether oral argument 
would be helpful to its deliberation. 
The court reaches this decision by a 
“screening” procedure, whereby a 
panel of three judges previews each 
appeal. Any one of the three judges 
is empowered to docket the appeal 
on the oral argument calendar. 
Accordingly, in June of 1976 the 
court promulgated Local Rule 
13(j)(2) which invites the appellant 
to state the reasons why oral 
argument should be granted in the 
particular case. The rule provides 
the appellee shall also include in its 
brief a statement explaining why 
oral argument is appropriate, or 
why it is not. Local Rule 13(j)(3) 
directs that this statement should 
follow after the certificate of 
counsel. 


Although this request may be 
persuasive when the court decides 
whether the appeal merits oral 
argument, it is in no way binding 
upon the court. 


4. Table of Contents 


The table of contents should list 
by page number all section of the 
brief which are discussed here. One 
extremely useful aid for the court is 
a listing of all issues, fully stated in 
the table, which are being raised on 
appeal. Attorneys are further 
required by Rule 28(a) of the 
Federal Rules of Appellate 
Procedure to compile such a list as a 
separate section to their briefs. It is 
advised that the issues, stated 
succinctly, should be listed by page 
—— in the table of contents as 
well. 


5. Table of Authorities 


First list all cases cited in the brief 
alphabetically, giving each page in 
the brief where the case is cited. 
Recite only the essential citation 
and do not worry about citing the 
specific page numbers of the cases. 
Second, give similar treatment to all 
statutes, regulation and rules, going 
from the smallest to largest title and 
section numbers. Finally, _ list 
citations of miscellaneous sources, 
categorized where appropriate. 
The final listing should include 
references to legislative history, law 
review publications, treatises and 


the like. 


6. Statement of Issues Presented 
for Review 

As discussed in connection with 
the table of contents, it is helpful to 
list the issues raised on appeal 
separately. A separate section of the 
brief, in addition to the listing of 
issues provided in the table of 
contents, is required by Rule 28, 
Fed. R. App. P. In framing an issue, 
do not put it in the form of a 
paragraph-length argument 
supported by several dependent 
clauses. Rather, present each issue 
clearly, succinctly and honestly. If 
you try to make your argument at 
this stage in the brief, chances are 
that the list of issues will be 
skimmed or ignored by the reader. 
One other bit of advice: in stating 
the issues, follow such simple 
distinctions as that between issues 
of fact and issues of law. Tell the 
court precisely what each question 
involves (e.g., “Did the district 
court err in its factual finding 
that. . .?” “Was the district court 
correct in its ruling that, as a matter 
of Florida law, the plaintiff... ?”). 

Note that if the appellee is 
satisfied with the appellant’s 
statement of issues, this should be so 


The new concept in bar reviews... 


Name 


The Florida Bar Exam can now be taken in two parts, so whatever your needs, 
BRC has just the program for you. For more information mail this coupon today! 


Address 


JOSEPHSON S 


Phone 


Year Graduated 


Josephson’s Bar Review Center of Florida. 269 Giralda Ave., Coral Gables, FL 33134. 305/445 8623 
National Headquarters: 830 N. La Brea Ave., Inglewood, CA 90302. 213/674 9300 
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indicated in appellee’s brief 
without restating the identical 
issues. 


7. Statement of the Case 


The appellant is required to 
summarize the case as it stands in its 
present posture on appeal. This 
statement, which includes 
discussion of a number of matters 
which are preliminary to the legal 
argument, is a critical juncture in 
the brief; a point when an 
experienced reader forms an 
opinion about the brief’s quality or 
lack of it. Accordingly, at this stage 
several important principles should 
always govern the attorney’s 
statement of the case: be honest 
rather than argumentative. A 
dishonest or incomplete statement 
of the case reflects discredit on the 
attorney and disserves the court in 
its effort to understand the case. As 
a second and related general rule, 
the writer should be brief but 
informative. 


The appellee, if not dissatisfied 
with the appellant’s statement of 
the case, need not restate it. If there 
is only slight disagreement, it will 
save everyone's time and 
emphasize the appellee’s point of 
view, if appellee states only that 
portion of the case which appellant 
did not adequately address. 


The statement of the case 
incorporates three dissimilar 
elements: jurisdiction, the 
litigational history; and the skeleta! 
facts of the case. These disparate 


topics should be organized under 
separate subheadings in the order 
and manner as follows: 


a. Statement of Jurisdiction: 
How did the case originally get into 
the federal courts? If the case 
involves an appeal from an 
administrative agency, what statute 
provides for appeal to this court? 
Although a statement of jurisdiction 
is not typically included in most 
briefs, it is our experience that such 
a statement would be helpful to the 
court and would reflect well on the 
attorney’s thoroughness. Such a 
statement will often help the court 
to immediately perceive its role and 
to understand the nature of the case. 
To illustrate this point: if the action 
is cognizable in federal court under 
diversity jurisdiction, 28 U.S.C.A. 
$1332, a statement to that effect 
may help some judge, law clerk or 
staff attorney to look immediately 
for a state rule of law as the court 
must under the Erie doctrine. 
Additionally, since the parties to a 
lawsuit may not waive jurisdiction, 
it is the continuous responsibility of 
the court to be sure that it is vested 
with authority to decide the cases 
which come before it. Usually the 
jurisdiction may be set forth in a 
single sentence. 


b. Statement of Proceedings and 
Disposition at the Trial Level: As 
indicated previously, the trial court 
(or administrative agency, etc., as 
the case may be) sets the tenor of 
most appeals in terms of factual 
determinations, legal issues and 
remedy. The district court’s opinion 
is frequently the starting point for 
the appellate court’s analysis of a 
case on appeal; its disposition 
should always be the focal point of 
the appellant’s attack. Therefore it 
is strongly recommended that a 
concise statement of the trial court’s 
action, and reasoning, be given 


i ‘Young men wishing to 
| advance rapidly... 


rely on our complete 
corporation kit package, 
designed especially for ‘’forward 
moving gentlemen with little 
time to linger’’. 


305°922-6160 
FLORIDA CORPORATION SUPPLIES 


P.O. BOX 2087, HOLLYWOOD, FL. 33022 


prominent treatment. Typically this 
portion of the statement should 
name the district court and trial 
judge, provide the citation to the 
lower court opinion if published, 
and describe the course of 
proceedings at the trial level, 
including disposition of critical 
motions, previous trials and appeals 
in related cases, as well as the 
character of the trial, i.e., jury, 
nonjury or administrative tribunal. 
In many appeals it is important to 
give exact dates for trial court 
actions. 


c. Statement of the Facts of the 
Case: This subsection should give 
the factual prelude to institution of 
the lawsuit, discussing all the facts 
which are relevant to the legal issues 
presented on appeal. The factual 
account should be an easy-to-read 
narrative written in chronological 
sequence. When the facts are 
complicated, subheadings break 
the reader’s monotony. Short 
paragraphs and crisp sentences also 
help. References to the record or 
appendix should accompany all 
factual statements to assure easy 
verification. Rule 30(c) of the 
federal appellate rules describes the 
proper method for referring to the 
record when counsel submits a 
deferred appendix. 


8. Summary of The Argument 


Newly-enacted Local Rule 
13(j)(1) now requires the opening 
brief of each party to include a 
section summarizing the argument. 
This summary should run between 
two-to-three pages and should 
never exceed five. This summary 
should briefly state the substance of 
the legal arguments presented to 
the court. The rule prescribes a 
suitably paragraphed summary 
statement “which should be a 
succinct, but accurate and clear, 
condensation of the argument 
actually made in the body of the 
brief.” It should not merely recite 
the topic headings preceding the 
substantive discussion of each 
argument. Finally, the summary 
should be separately paragraphed 
according to each argument which 
is summarized. 


9. Standard of Review 


Although it is rare that a brief will 
explicitly indicate the court of 
appeals’ standard of review in a 
distinct section of the brief, we 
cannot overemphasize the 
usefulness of a separate statement 
to this effect. One of the most 
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common and most debilitating 
flaws in advocacy before the court 
is the failure of some attorneys to 
focus only on the aspects of a case 
which the appeals court is 
empowered to consider. The 
attorney who attempts to retry his 
or her case before the Fifth Circuit, 
or who makes an undisciplined jury 
argument in the brief or at oral 
argument is simply an ineffectual 
advocate. 

We urge that at an early stage in 
the preparation of an appeal 
counsel should identify the court’s 
standard for reviewing the type of 
case involved, and should address 
both reflection and written 
discussion to that standard. 

The practice of stating the 
standard of review at an early point 
in the brief similarly assists court 
personnel to focus quickly and 
precisely on the critical issues of the 
appeal. 

10. Relief Sought 


Although a statement of the relief 
which the appellant seeks from the 
appellate court may logically come 
within the statement of the facts, 
due to the shocking number of 
briefs which are unclear about what 
relief is desired, the authors have 
chosen to highlight this 
requirement. Where the relief 
sought is complicated or involves 
several alternatives, a separate 
section in the brief would be 
appropriate. 

ll. The Legal Argument - Issue by 
Issue 

Each issue requires either a 
separate chapter or subchapter 
heading. The heading should be 
stated as either an argument or a 
question. Thoughtful organization 
of the issues argued improves the 
flow of the brief. Thus, procedural 
or threshold issues should first be 
discussed. Beyond this it is 
advisable to pyramid, giving the 
strongest issues first. 


For transition, state the 
interrelationship of each _ issue, 
where appropriate: e.g., “Should 
the court disagree with the 
foregoing analysis, the plaintiff is 
still entitled to judgment on the 
theory that....’’ ““Assuming 
arguendo that the search warrant 
was not defective, the conviction 
must nevertheless be overturned 


because. . . ;” or “If the court cannot 
agree that the purported contract is 
nugatory, appellant’s following 


arguments can have no effect on the 
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outcome of this appeal, and the 
appellant must, frankly, lose the 
appeal.” 


12. Conclusion 


It is always a wise idea to 
summarize the main points made in 
the argument of your case. Such a 
summary should be simplified and 
kept brief in length. Yet it should be 
more than a mere reiteration of the 
issues involved. A one-sentence 
summary of the legal reasoning 
supporting each issue would be 
appropriate in most instances. This 
section of the brief should present 
one’s position in a straightforward 
rather than argumentative manner, 
and should include a statement of 
the precise relief sought. 


13. Certificate of Service 


Rule 25(b) of the federal 
appellate rules states that all papers 
not required by the rules to be 
served by the clerk shall be served 
on all opposing parties on or before 
the time of filing. Rule 25(c) 
additionally provides that service 
may be personal or by mail. At the 
conclusion of the brief the attorney 
should include a certificate of 
service which may be excuted in the 
following form: 


I hereby certify that a copy of the 
foregoing Appellant’s etc. brief has been 
furnished to Appellee’s attorney of record, 
Smith, Jones & Smith, 102 Main Street, 
Miami, Florida 33130, by first class mail, this 
30th day of July, 1976. 

Doe & Doe 
10 First Street 
Miami Beach, Florida 33123 
By: __/s 
A. Doe 


Statutory Supplement/ Appen- 
ix 

The oft-ignored Rule 28(f) of the 
Federal Rules of Appellate 
Procedure requires that where 
determination of issues presented 
requires the study of statutes, rules 
of evidence or procedure, 
regulations, etc., they shall be 
reproduced in the brief or supplied 
to the court in pamphlet form. An 
appendix incorporated into the 
brief which reproduces pertinent 
statutes and the like is most helpful 
even where the statute is 
reproduced in the text of the brief. 
A statutory appendix need not be 
elaborate. Where offset printing is 
employed, the appendix may be 
photocopied from source books. 
The appendix does not count 


HOW TO MAKE MONEY 
PRACTICING LAW 


By Voiney F. Morin 


A book first published in 
1966, but this new Sixth Edition 
is as up-to-date as a new 
hairstyle. The price of $14.95 
seems high, but every other 
page contains a nugget as to 
how to increase earnings from 
a law practice. The book is 
highly readable, practical, and 
is a great refresher course, 
from Ivar Publications, P. O. 
Box 1855, Los Angeles, 
California 90028. 


The author’s main thrust — 
to have a zero accounts 
receivable balance by the use 
of deposit fees — is intriguing. 

This “method” may not work 
in all situations, but any 
progress would result in a 
higher collection ratio for fees 
charged. The author points out 
that equipment for a modern 
secretary station will probably 
cost from $10,000 to $20,000, 
and payments must be met. He 
Clearly explains practical 
methods of attracting legal 
business in an ethical manner, 
and, more important, how to 
keep clients after original 
engagement. 


The sections on public 
relations cover involvement 
with client, staff and other 
attorneys. These sections 
should be read and reread by 
every lawyer in public or 
private practice. Morin’s 
statements are a unique blend 
of psychological principles 
and personal experience. 

The author clearly has some 
tried and proven methods. The 
book will make you stop and 
reexamine your own methods 
of operation and unless you are 
a successful genius, you will 
find some ideas to adapt into 
your own system. The cost of 
the book can be earned from 
better relations with your next 
client. 


| | > 
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FIFTH CIRCUIT BRIEF 


against page limitations on brief 


length. 


15. Appendix Summarizing 
Testimony 


Where the record is voluminous 
and the testimony before the 
district court extensive, an 
appendix to the brief which 
summarizes testimony and indexes 
according to either transcript or 
printed appendix page number and 
digests the content of the testimony 
is most helpful. This is, of course, 
optional. If this material is not 
argumentative it too will not count 
against the page limitations found 
in Rule 28(g), Fed. R. App. P. 


The Reply Brief 


The reply brief is the only 
additional brief which may be filed 
without express leave of this court. 
The reply brief should be just that: a 
reply to the points made in 
opposing counsel’s initial brief and 
not a recapitulation of every 
argument, whether or not there is 
something new to say in light of the 
opponent’s analysis. Reply briefs 
may be filed at the party's 
discretion. They are not 
mandatory. Under Rule 28(c), Fed. 
R. App. P., only the appellant may 
file a reply brief except that where 
the appellee has cross-appealed the 
appellee may file a brief in reply to 
the response of the appellant to the 
issues presented by the cross- 
appeal. No further briefs may be 
filed except with leave of the court. 


Cross-Appeals 

When the appellee cross-appeals 
from the trial court’s judgment, it is 
best if the argument pertinent to the 
cross-appeal is segregated in the 
initial brief. In reply briefs written 
in cases involving cross-appeals, it is 
also clearer if the issues on the 
appeal are discussed separately 
from the issues presented by the 
cross-appeal. 


Effective Brief Writing 


The brief is the single most 
important means for advancing the 
client’s interest in the outcome of 
the appeal. Bear in mind that if a 
case is placed on the Summary 
Calendar and thus is not orally 
argued, the court will decide the 
case on the brief alone. When there 
is to be oral argument, briefs are 
read thoroughly in preparation for 
the arguments. After argument the 
brief serves as the court’s primary 
source of reference. In the rare 
instance where the brief is both 
honest and thorough, it may serve 
as the basis for the opinion. 


The following miscellaneous 
suggestions for effective brief 
writing serve many ends. Most 
importantly, in preparing for oral 
argument and in preparing 
opinions, the court tends to rely 
more extensively on the briefs 
which are thorough, forthright and 
polished. Moreover, a good brief is 
a courtesy to the court which will 
save it precious time in analyzing 
the case. Such a brief reflects well 
on the reputation of its author, 
and ultimately, on the interests of 
his or her client. 


1. General Rules for Effective 
Presentation of Issues 


One cardinal principle is that the 
brief should be just that -- brief. 


TRADEMARK SEARCHES 


ALL RELATED SERVICES 


PATENT OFFICE/COMMON LAW SEARCHES ~— Supply mark (word and/or illustration) and goods or services. 
Airmail Reports. FEES: Patent Office $30, 2 or more $25 each. Common Law $20. Comprehensive Search 
(Patent Office and Common Law Combined) $40, 2 or more $35 each. Copies at cost. Rush service available. 


Unless specified, a Comprehensive Search is made. 


RELATED TRADEMARK SERVICES—We can perform every type of Trademark Service the attorney could require— 
Company Name, Assignment, Foreign, Gazette, Office Action, Filing, etc. Phone or write for details and fees. 
GOVERNMENT LIAISON SERVICES — Any footwork, non-legal negotiations or information quickly supplied at 


all agencies. Avoid unproductive travel, letters and phone calls. Pick-up service — Bids, Reports, Bills, Regulations, 


etc. FEE: $20 per hour plus expenses. 


Serving attorneys exclusively —- Let us be your Washington office 
Over 25 years successful experience — Not connected with the Federal Government 


GOVERNMENT LIAISON SERVICES, INC. 


Suite 711F, 1828 L St NW, Wash DC 20036 


Phones (202) 737-4120 - 737-3677 


Keep it as short as_ possible, 
consistent with the responsibility to 
make a thorough, effective 
argument on behalf of the client. 
Arguably, a shorter brief may have 
a greater impact on the reader. 
Which would you prefer to read 
first, a thick or thin brief? 

Consistent with this approach, it 
is an ill-advised idea to “shotgun” an 
appeal. The appellant’s credibility 
fades fast as he or she assigns 37 
points of error to the trial court. If 
any more than three or perhaps four 
issues are raised on appeal, the 
important issues on which there is a 
good likelihood of winning are 
obscured in the verbiage. Frivolous 
issues cast a shadow of doubt on 
meritorious ones. 

Attorneys who are candid in their 
discussion of the issues and the 
precedents are held in high regard 
by the court and have an edge of 
credibility over their opponents. 
There is no sense in withholding 
unfavorable facts or law from the 
attention of the court. Opposing 
counsel, or the diligent law clerk, 
will ferret out such material. If there 
is unfavorable precedent it is best to 
admit and distinguish your case. 

Frankness is a virtue which is 
esteemed in many contexts. Judges 
still talk about a preeminent lawyer 
who, at one point in his brief, stated 
to the effect that if the court could 
not agree with the foregoing 
discussion, it need read no further - 
because his client had lost. 

It is best when the appellee is 
able to adopt the appellant’s 
organization of the issues, and 
address the issues raised by the 
appellant in the same _ order. 
Reorganization by the appellee 
causes confusion for the court. 

Give your entire argument in the 
initial briefs. Frankly, reply briefs 
are often ignored when the reader 
finds that the initial briefs give 
sufficient understanding of the 
case. Withholding arguments for 
the reply brief may be tantamount 
to foregoing the point. 


2. The Use of Precedent 

In citing a case, give the precise 
holding as it pertains to the facts of 
that case. Do not rely on dicta or 
headnotes. The holding of a case 
may be stated by reciting the 
precise legal issue which is raised by 
the facts of a case, and then giving 
the court’s disposition of the case 
(relief granted or denied, etc.) as it 
is pertinent to those issues. Far too 
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many attorneys cite a case as federal circuit courts is especially authority pertaining to one point, it 
supportive of a positive proposition —_ persuasive in such situations. is recommended that counsel cite 
of law even though the court in that If the Fifth Circuit precedent the earliest case authority and a 
case denied the relief that would stands squarely against your recent case on the point. Such a 
have occurred had the general _ position and has not been overruled citational arrangement emphasizes 
proposition applied. Thisshouldbe —_ by the Supreme Court or perhaps _ the continued validity of that point 
avoided. Also to be avoided is the _ by the passage of time, prior circuit of law. And if there is a landmark 
recitation of colorful language or _ precedent is binding on any panel _— decision in the area of law, be 
speculation within an opinion of the court and may only be certain to always include that case 
which are indulgences by the overturned by the full court en as well. 
writing judge but which do not banc. Thus it is pointless to ask one 
carry the weight of precedent. Fifth Circuit panel to reverse good 3. Docketing on the Oral Argument 
Some attorneys apparently failto precedent. If there is no other line or Summary Calendars: Suggest- 
realize that precedent from other _ of argument available, one should _—#01 in the Briefs 
circuits is not controlling inthe Fifth make the suggestion of en banc Quite often an attorney believes 
Circuit. By failing to focus on the _ consideration. that his appeal may be decided on 
law in this circuit, or in the relevant In preference to string citation of the brief and that his appearance 
state when federal jurisdiction is cases, an argument is better made before the court will be an 
based on diversity, briefs are by citing two or three cases in point unjustified waste of the court’s time 
stripped of their value. Of course, _ giving a short discussionofthefacts and the client’s money. This 
Supreme Court precedent, if on of the case as they pertain to the position should, of course, be 
point, is dispositive. holding, and perhaps quoting a — grounded on the nature of the case, 
However, if a legal issue has not _ brief passage which capsulizes the | not on the economics of law 
been conclusively decided by the _ holding. If the Supreme Court has _ practice. Fifth Circuit Local Rule 
Fifth Circuit (or by the forum state — spoken to a question, it isa good 18(a) permits the attorney to 
in diversity cases) itis most helpful idea to add a citation to a suggest docketing on the Summary 
to detail the persuasive positions subsequent Fifth Circuitcasewhich | Calendar, and to give the reasons 
taken by all other jurisdictions has applied the Supreme Court’s therefor. Conversely, the case may 
which have addressed the issue. ruling. A Supreme Court citation | be considered so complicated or 
Such discussion should include followed by Fifth Circuit important that oral give and take 
cases which were decided against precedent is the strongest cite | between the courtand the attorneys 
your position. The law of other possible. If thereisanabundanceof — would facilitate the court’s full 


Where do you start when 


youre searching for 
missing heirs? 


If you had a file like this, locating missing heirs might 
not be so difficult. But should you labor to acquire 
records and resources you'll scarcely ever use? 


At FIDUCIARY RESEARCH finding heirs is our 
only pursuit. Our files cover the world; we use 
them every day, and we find heirs every week. 


“No one ever died without heirs.” Let 
us prove that to you while - 

helping you satisfy the 
diligent search require < 
ment. Call us collect ' 
(305) 368-0055; or write: 


FIDUCIARY 
RESEARCH, IN 


550-W NE 5 AVENUE 
BOCA RATON, FL 33432 


World-wide genealogical and tracing serv 
Florida-owned and Florida-based 
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GENERAL RULES 


understanding and disposition of 
the appeal. 

If the appellant wishes to have 
oral argument, Local Rule 13(j)(2) 
now indicates that a suggestion to 
this effect is to be included in the 
brief. The appellant will include a 
short statement giving the reasons 
why oral argument would be 


helpful. It is best for this statement 
to be structured as a preamble to 
the brief, as described above. It is 
further emphasized that this 
statement should directly follow 
the Local Rule 13(a) certificate of 
counsel designation, so that the 
substance of the brief may be read 
in light of this request. 

The appellee’s brief should 
likewise include a statement of the 
reason why oral arguinent should 
be granted or why it should not, 
rebutting the appellant’s position 
where necessary. 


4. A Few Words About Style 


General questions about style 
should be answered by reference to 
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the ubiquitous Yale-Harvard “Blue 
Book,” now in its twelfth edition 
(with enough new changes to justify 
the $1.50 sales price). A copy may 
be purchased from the Harvard 
Law Review, Gannett House, 
Cambridge, Massachusetts 02138 -- 
advance payment is required. The 
following remarks are intended to 
supplement standard form 
according to the peculiar 
requirements of the appellate brief. 

Use italics sparingly. Use of 
italics is an effective tool, but only 
when applied discriminately. Also, 
you should avoid, if not eliminate, 
the use of footnotes. Who reads 
them? Do you? Footnotes too often 
become the lazy man’s way of 
argument in lieu of relevant 
analysis. 

Include quotations only on the 
rare occasion when the quote is 
more precise, complete and 
informative than you could be in 
stating a case. Block quotations, 
single spaced, are necessary if the 
quoted material runs longer than 


three lines. But be forewarned: 
block quotes strain the eyes of the 
reader and therefore they usually 


are not read as thoroughly as is the 
body of the brief itself. 


Use scrupulous accuracy in 
giving citations. There is little 
excuse for the all too frequent 
occurrence of incorrectly cited 
cases. A simple, quick sub and cite 
check might save your brief from 
second-rate status. A proper 
citation will include the proper 
indication when the Supreme Court 
has denied certiorari. 

Uncommon abbreviations are 
confusing. Apart from the 
abbreviations “A.” or “Ap.” for 
“Appendix,” and “R” for “Record,” 
abbreviated reference to materials 
in the record more than lose in 
confusion what they gain in saved 
space. 

Above all else, employ simplicity 
and clarity in the use of the written 
language. Some lawyers write for a 
17th century court, incanting 
formalized legalese. Such gems as 
“heretofore,” “forthwith,” “to wit,” 
“the above-mentioned litigation,” 
and “the said defendant” have little 
place in the modern legal 
vocabulary. 

One final point of style has been 
enshrined in Rule 28, Fed. R. App. 
P. Try to avoid reference to the 
parties as “appellant’’ and 
“appellee.”’ Identify them 
according to their status at the trial 
level: “defendant”; “plaintiff”; 
“taxpayer; ““government”’; 
“petitioner”; “agency”; “bankrupt”; 
or, even “Doe” and “Smith.” Then, 
remain consistent. A good rule of 
thumb is to identify parties in the 
way which is least confusing to a 
reader who lacks your familiarity 
with the controversy. 


Technical Requirements for 
Submission of Briefs, Append- 
ices and Records 


Space limitations do not permit 
full discussion of the technical 
requirements for submissions to the 
Fifth Circuit, although the more 
salient features bear highlighting. 
The authors have written a book 
which describes the following and 
other matters in detail. Moreover, 
questions concerning the 
mechanics of federal appellate 
practice may be resolved by 
reference to the Federal Rules of 
Appellate Procedure or to the 
article noted in footnote 1. 
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Additionally, a superbly competent 
staff in the clerk’s office in New 
Orleans welcomes telephone 
inquiries about any technical 
problem which may arise. 


1. Brief Printing Requirements 


Briefs may be typeset and 
printed professionally on 6%” X 9%” 
paper, or they may be produced in 
one’s office at less expense by 
photocopy of letter-sized, typed 
pages. Several commercial printers 
work on appellate briefs. Their 
prices and production schedules 
vary significantly, so it is wise to 
shop around. To correct a common 
misimpression, the court does not 
have a preference for the 
commerical product. In fact, since 
the 8 4%” X 11” briefs assembled in 
the lawyer’s office have larger type 
size and more negative space, they 
are preferred by many court 
personnel. Detailed printing 
requirements are set out in Rule 32 
of the federal rules and Local Rule 
13 of the Fifth Circuit. 

Whether or not a brief is 
commercially printed, each copy 
must have front and back covers of 
durable quality, securely bound 
and tacked along the left margin. 
This binding requirement, as well 
as typesetting and reproduction 
requirements, apply generally to 
the printed appendix as well. 

Briefs are subject to page 
limitations, and the front covers 
must be color coded. The 
appellant’s brief must be filed 
within 35 days after the record is 
transmitted, and within 20 days 
after service of appellant’s brief and 
the appellee’s brief is due. 

The following table summarizes 
the most pertinent filing 
requirements. 


Document Cover Copies Time 
filed 

Appendix White 8 35 days 

Appellant’s 

Brief Blue a 35 days 

Appellee’s 

Brief Red 20°° 20 days 

Reply Brief Grey 3 7 days 

Petition for 

Rehearing 14 days 


These requirements are altered by 
mail rules, provisions for seeking 
time extentions, delays in filing, and 


cross appeals; moreover the 
requirements differ in patent cases 
and in cases which proceed in 
forma pauperis. 

2. The Record and Appendix 


The record on appeal -- which 
basically consists of the original 
papers compiled by the district 
court clerk -- must be transmitted 
within 40 days from the time when 
the notice of appeal is filed. In 
addition, the parties must obtain 
transcription of the necessary 
portions of the trial transcript. The 
rule provide a means to retain the 
record locally during the period 
when counsel are preparing their 
briefs. These and other 
requirements for compiling the 
record on appeal are set forth in 
Rules 10, 11 and 12, Fed. R. App. P. 

The appendix reproduces the 
most relevant record materials as 
selected by the attorneys. Since 
there is only one original record, it is 
the appendix which is each judge’s 
primary source of reference to the 
record made at the trial level. As 
expressed in Local Rule 13, the 
Fifth Circuit encourages 
cooperation of the parties in the 
preparation of a joint appendix.’ 
The court also favors submission of 
a deferred appendix. A deferred 
appendix is submitted after 
typewritten drafts of the briefs are 
filed. This permits the parties to 
include in the appendix only those 
portions of the record which are 
relevant to the issues as briefed. A 
final ony of the briefs, with 
corrected references to the 
deferred appendix, must then be 
filed. The clerk’s office makes 


Size Service on opposing 
counsel or parties 

No limit 1 copy 

50/70 pages 2 copies 

50/70 pages 2 copies 

25/35 pages 2 copies 

10/15 pages 2 copies 


** Unless party has been allowed to proceed in forma pauperis. 
*°° Should be the same color as that party’s main brief. 
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available a detailed memorandum 
on this procedure. In addition, 
counsel should refer toRule30, Fed. 
R. App. P., and Local Rule 13 for 
guidance on these and other 
questions about filing the appendix. 

The deferred appendix helps 
correct the most common failing of 
most appendices -- it mitigates the 
tendency toward over-inclusive- 
ness. Too frequently the appendix 
includes transcription of irrelevant 
testimony and near-useless trial 
briefs, all at the expense of the 
client. 

A good appendix should include 
all orders of the trial court or other 
tribunal whose decision is under 
review, especially the final order 
because this is often the focal point 
of the appeal. A comprehensive 
index in the front of the appendix, 
which indexes by appendix page 
number, is also of critical 
importance. One final tip would be 
to use oversized numbers in 
paginating the appendix. Since 
appendix materials are reproduc- 
tions they often have been 
numbered two times previously, 
which causes a good deal of 
confusion for the reader. 


In conclusion it should be noted 
that in the preparation of this article 
the authors have not been 
unmindful of inherent limitations. 
As Chief Judge Brown of the Fifth 
Circuit once quipped when 
discussing the publication of a 
guide to appellate practice: “You 
can’t learn how to play football by 
reading the rule book.” 0 


FOOTNOTES: 


1 See United States Court of Appeals for 
the Fifth Circuit, Internal Operating 
Procedures Manual. This is a pamphlet 
which has been compiled by the Clerk’s 
Office. It contains an extremely informative 
description of the administrative pathway of 
an appeal. A free copy may be obtained 
from the Clerk, Room 102, 600 Camp St., 
New Orleans, La. 70130. 

2 See also F.R.A.P. 30(b). 


Law Office Handbook 


This article serves as a 
primer on preparation of briefs. 
Why not remove these pages, 
or copy them, for filing and 
easy referral. Many of the 
Journal’s how-to-do-it articles 
may be gathered to serve as a 
law office handbook. 
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The Florida Bar 
Statement of Cash Receipts 
and Disbursements 
For the Year Ended June 30, 1976 


Combined Funds 


Cash Balances’and Investments 
July 1, 1975 


Cash Receipts 


General Fund 

Client Security Fund 183,363 

Bar Center Building Fund 633,727 

Building Reserve Fund 7,069 

Equipment Reserve Fund 5,701 

Section Reserve Accounts 46,387 
Total Cash Available 


$1,221,898 


$2,413,696 


Cash Disbursements 


General Fund 2,611,261 
Client Security Fund 94,251 
Bar Center Building Fund 694,026 
Building Reserve Fund 0 
Equipment Reserve Fund 6,759 


Section Reserve Accounts 9,500 3,415,797 


Cash Balances and Investments 


June 30, 1976 $1,096,044 


General Fund 


Receipts: 
Designation Fees 
Dues 
Journal and Directory 
Continuing Legal Education 
Sections 
Miscellaneous 
Total Receipts 


Disbursements 


Administrative and 
Membership Records 
Sections 

Internal Organizations 

and Committees 

Journal and Directory 

Ethics and Discipline 
Continuing Legal Education 
Unauthorized Practice of Law 
Public Affairs 

Clients’ Security Fund 169,257 
Operating Expense 234,329 
Designation Plan 55.411 


Total Disbursements 1 
11,261 


$ 532,360 
155,617 


195,448 
191,115 
324,278 
554,859 

75,350 
123,237 


3,289,943 
4,511,841 


Recapitulation of Cash Balances and 
investments, June 30, 1976 


General Fund 

Barnett Bank of Tallahassee - 
Checking 

Sun Federal Savings and 
Loan Association 

Lewis State Bank 

Barnett Bank of Jacksonville, N.A. 

Barnett Bank of Tallahassee - 
Savings 

Petty Cash 

Payroll 

Florida State Bank - Designation 

Total General Fund Cash 


Clients’ Security Fund 
Barnett Bank of Tallahassee 
Barnett Bank of Jacksonville N.A 
U.S. Treasury Bills 
Total Client Security Fund 


Building Reserve Fund 
Sun Federal Savings and Loan 
Assoc. 
Ellis National Bank 
Total Building Reserve Fund 


Equipment Reserve Fund 
Florida State Bank 


Bar Center Building Fund 
Barnett Bank of Tallahassee 


Section Reserve Accounts 
Tax Section 
Trial Section 
Corporation, Banking and 
Business Law Section 
General Practice Section 
Family Law Section 
Local Government Section 
Reai Property Section 
Workmens’ Compensation 
Section 
Young Lawyers Section 
Total Section Reserve Accounts 


Total Cash - All Funds 


Budget Committee 


James E. Cobb, Chairman 
Edward J. Atkins 
Donald H. Norman 


L. David Shear 


William L. Graddy 
Raymond W. Royce 


Treasurer 


Marshall R. Cassedy 
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1,500 
13,134 
| 337,018 
296 
113,423 
$ 480,990 
168,028 
82,986 
| 192,577 
— 443,591 
25,894 
| 
39,735 
166,285 
| $2,413,696 
31,240 
| 15,024 
5,233 
4,197 
416 
5,292 
| 9.516 
6896 
$1,096,044 


Notice of Hearing Highlights of Proposed New Appellate Rules 


The Supreme Court’s Advisory Committee has filed 
with the court a proposal for new appellate rules. The 
proposed rules are the result of five months’ study of 
the rules proposed by The Florida Bar last October. 
(The Bar’s proposal was summarized in the October 
1976 Florida Bar News.) 


Oral argument on the new rules will be held at 9:30 
a.m., June 24, 1977. The Advisory Committee has 
cross-referenced the rules and adopted an extensive 
commentary, for ease of analysis. Copies of the rules 
and commentary may be obtained from The Florida 
Bar not later than June 1. 


The proposed rules are a _ reorganized and 
streamlined version of the Bar’s proposal. While most 
features of the Bar’s earlier proposal have been 
retained, including its time schedules for performing 
particular acts on appeal, some of the Bar’s proposals 
are abandoned. Most notable is the omission of the 
Bar’s proposal to allow a notice of appeal to be filed 
with the clerk of any circuit court. 


The most significant new features of the rules are 
these: 


(1) Review of administrative agency action will be 
by appeal rather than certiorari procedures. Agency 
personnel will assemble the record and transcript for 
transmittal in the same manner as a trial court clerk. 

(2) Interlocutory appeals will be allowed only from 
those orders specifically identified in the rules, which 
include orders concerning venue and _ injunctions, 
orders determining jurisdiction of the person or the 
right to immediate monetary relief in domestic 
relations matters and orders deciding the issue of 
liability in favor of a party seeking affirmative relief. 
Interlocutory review of agency orders authorized in 
Section 120.68(1), Florida Statutes, will be available 
under the same procedures as govern common law 
certiorari. 

(3) The procedures for appealing an order granting 
a new trial will be the same as for appealing a final 
judgment. 

(4) Criminal defendants may appeal a final 
judgment adjudicating guilt (except those entered ona 
guilty plea), any order granting probation, any order 
entered after final judgment (including modification of 
probation), an illegal sentence, or any other sentence 
for which an appeal is permitted by law (for example, a 
death sentence). 

(5) In criminal cases the state may appeal orders 
dismissing an indictment or information, dismissing a 
warrant, suppressing confessions or seized evidence, 
granting a new trial, arresting judgment, discharging a 
defendant under the speedy trial rule, or imposing an 
illegal sentence. When the state appeals, a defendant 
charged with a bailable offense would be released on 
his own recognizance absent a showing of good cause. 

(6) All criminal appeals will automatically toll the 
running of the speedy trial rule. 

(7) Briefs on motions will be prohibited. The motion 
itself will contain all arguments and citations of 
authority. 

(8) Stays pending appeal of a money judgment will 
be automatic upon the appellant posting a bond 
covering his liability, plus 15%. 

(9) All stays pending appeal will remain in effect 
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until a mandate is issued from the appellate court. 
Mandate will issue 15 days after a final decision unless 
expedited by the court. If a motion to stay mandate is 
granted pending further review, there will be no need 
to post a new bond. There would be no automatic stay 
pending determination of certiorari proceedings in the 
Supreme Court. The district court or Supreme Court 
would have to grant a stay of mandate. 

(10) Except for initial filings, all times will be 
measured to and from the day of service rather than the 
day of filing, with filing occurring before or 
immediately after service. Service by mail will extend 
time by five days instead of three. 

(11) Certified questions from trial courts have been 
abolished. 

(12) In criminal cases where an indigent defendant 
appeals, his trial counsel must file a statement of the 
judicial actions to be reviewed and designate only so 
much of the transcript as necessary to determine the 
issues raised. 


The proposed new rules will greatly simplify the 
commencement of appellate proceedings: 


(1) To commence the appeal of a final order, 
counsel will file only two copies of a notice of appeal, 
the appropriate fee, and a designation of the portions 
of the transcript needed for appellate review. A copy 
of the designation will be served on the reporter. 
Assignments of error will be abolished. The record for 
appeal, consisting of everything filed with the trial 
court except discovery items, physical evidence, 
subpoenas, notices, and like filings, would 
automatically be prepared for transmittal to the 
appellate court unless counsel directs that less than a 
full record is desired. Designated portions of the 
transcript will be incorporated into the record by the 
clerk. If counsel for the appellant directs that certain 
portions of the trial record be omitted, he will file a 
statement of the lower court action or actions being 
appealed. By examining that statement, counsel for the 
appellee will know whether any omitted portions of 
the record should be transmitted, and he can then so 
direct. Appellant’s brief on the merits would identify 
the issues being appealed, in lieu of “assignments.” 

(2) To commence an interlocutory appeal, counsel 
will file two copies of a notice, the fee and an appendix. 
No record will be transmitted unless the appellate 
court directs. Briefs will be filed on an expedited 
schedule. 

(3) To commence any original proceeding, such as 
mandamus, counsel would file only a petition, fee and 
appendix. The petition will contain all arguments and 
citations, so no briefs are required. 

(4) To commence review of a district court decision 
by certiorari in the Supreme Court, counsel will file 
with the district court two copies of a notice of 
certiorari and the appropriate fee. Petitions for 
certiorari will be abolished and the basis for 
jurisdiction will be identified in jurisdictional briefs. If 
the Supreme Court accepts jurisdiction, the record will 
be automatically transmitted and briefs on the merits 
will be filed. 

The Florida Bar urges review of the proposed rules 
so that all criticisms and concerns are brought to the 
attention of the Supreme Court on or before oral 
argument. 
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Procedures for Judicial 
Review Under the 
Administrative Procedure Act 


THE 


MINISTRATIVE 


APPER 


The Administrative Procedure 
Act! contemplates that, except in 
one instance,’ the private litigant -- 
not the governmental agency -- will 
bear the burden and expense of 
securing judicial review of final 
agency action.’ 

This is so because, with regard to 
hearings on decisions affecting 
substantial interests‘ and petitions 
to compel particular action on 
rules,> orders® or public 


information,’ the adversary agency 


makes the final 
determination. 
For the most part, the private 
litigant will seek judicial review of a 
final order adopting a_ hearing 
officer's recommended order 
(when the recommended order is 
favorable to the agency) or a final 
order reversing a recommended 
order (when the recommended 
order is adverse to the agency’s 
position presented at the 
administrative hearing). Rarely 
will an agency reverse a favorable 
recommended order,® but this 
writer is aware of one such instance 
in which the agency objected to the 
hearing officer’s conclusions of law. 
In short, an agency faced with an 
adverse recommended order has 
two basic options: (1) bite the bullet 
and adopt it as its own, contrary to 
and inconsistent with the agency’s 
position before the hearing officer, 


administrative 
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By George L. Waas 


or (2) reverse the recommended 
order! and thereby compel the 
private litigant to seek judicial 
review under F.S. 120.68. It is not 
difficult to determine which option 
is most appealing to the agency. 

Upon receipt of the document!! 
manifesting final agency action, the 
attorney confronted with an 
adverse decision should analyze 
that document to determine the 
following: 


1. Does the final order include findings of 
fact and conclusions of law separately and 
specifically stated?!® If not, has the agency 
properly adopted the hearing officer’s 
recommended order in accordance with F.S. 
120.57(1)(b) 9? 

2. Is the agency’s final decision based 
upon specific statutory authority or upon 
validly promulgated rule derived from 
specific statutory authority?’ 

3. Does the final order, in reversing and 
rejecting the findings of fact set out in the 
recommended order, specify that the 
agency has conducted an independent 
review of the record and state with 
particularity the reasons why the findings of 
fact were not based upon competent 
substantial evidence'‘ or that the 
proceedings did not comply with the 
essential requirements of the law?!5 

4. If proposed findings of fact have been 
presented to the agency, has that agency 
included in its final order an explicit ruling 
on each proposed finding of fact?!* 

5. Has the agency stated specifically the 
reasons for its decision?!” 


6. Has the agency erroneously interpreted 
a provision of law -- and would a correct 
interpretation compel a different result?!8 

7. Is the agency action dependent upon a 


finding of fact not supported by competent 
substantial evidence in the record?!* Does 
the record upon which the agency’s action is 
based, clearly and amply demonstrate the 
existence of a quality and quantity of 
evidence that: 

(a) supports a substantial basis of fact 
from which a fact in issue may be reasonably 
inferred;”° 

(b) accords with logic and reason;*! 

(c) is relevant and acceptable by 
reasonable minds as adequate to support a 
conclusion;”” 

(d) possesses something of substantial 
and relevant consequence, not consisting of 
vague, uncertain or irrelevant matter not 
carrying the quality of proof; and 

(e) is clear and convincing? 

8. Has the agency, in its final order, 
exceeded the scope of its procedural review 
authority by “exercising greater powers over 
an examiner’s [hearing officer’s] findings 
than those of a trial judge over the findings of 
a master in chancery”? 


If the answer to any of the first 
five questions is “No”, or if the 
answer to any of the remaining 
three questions is “Yes”, the matter 
is ripe for review by the appellate 
courts. 

Whether judicial review is in the 
nature of certiorari®® (and therefore 
a matter of discretion), or whether 
the Administrative Procedure Act 
“contemplates judicial review by 
means other than certiorari,”2’ or 
whether appellate review is a 
matter of right,”* there are several 
procedural pitfalls in perfecting 
judicial review which the attorney 
must avoid if the client’s interests 
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and position are to be properly 
presented to the appellate court. 

The petition for review”® must be 
filed “within 30 days from the 
rendition of the decision [or] order. 
. . sought to be reviewed.” Failure 
to timely file the petition will divest 
the appellate court of jurisdiction to 
review the administrative 
proceeding.*! 

A determination of the date of 
“rendition” is critical in establishing 
the 30-day period in which to 
perfect jurisdiction. In Murphy v. 
State of Florida Department of 
Administration,®? the First District 
Court of Appeal held that a petition 
for review filed within 33 days after 
the agency’s final order was mailed 
to the petitioner was timely filed 
because three days must be added 
to the time for seeking judicial 
review of a final order which is 
required to be delivered or mailed 
to the parties -- and which was so 
mailed. 

The Murphy court suggested to 
governmental agencies that they 
comply with F.S. 120.59(4), and 
append to their orders appropriate 
certificates of the transmittal date 
to preserve in writing proof of 
service. The attorney should 
examine an agency’s final decision 
or order to determine the dates of 
issuance and transmittal or mailing, 
as well as whether the person or 
entity whose signature or name 
appears on the document has 
proper statutory authority to issue 
final orders or make final decisions, 
or has been properly delegated this 
authority by the agency head. 

Once the deadline date is 
established for filing the petition, 
the attorney must ascertain the 
agency’s post-final order 
jurisdiction recognizing that 
administrative agencies have only 
those powers conferred upon them 
by the legislature. They possess no 
inherent rulemaking authority* and 
therefore their rules must be 
grounded on specific statutory 
authority. 

An examination of an agency’s 
rules of organization, practice and 
procedure** should disclose the 
agency’s scope of post-final agency 
action authority. For example, the 
Department of Transportation 
allows “10 days from the date of 
issuance® of the final order to 
submit written exception thereto 
with the Department.”* Timely 
submittal of written exceptions is 
the only way to stay the tolling of 
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the 30-day period in which to file 
the petition because the receipt of 
written exceptions timely filed 
compels the department to review 
them and issue a ruling thereon, 
hence delaying conclusion of the 
administrative process. 


In several cases, I have received 
written exceptions to final orders 
filed with the department well 
beyond the allowable 10-day 
period. The department has 
responded by declaring it does not 
have jurisdiction to consider the 
exceptions and that untimely filing 
cannot confer jurisdiction in the 
absence of a statute or department 
rule to that effect. Opposing 
counsel evidently treated the 
department’s statement of lack of 
jurisdiction as the agency’s “final” 
final order and determined the 30- 
day period in which to file the 
petition from the date of rendition 
of that statement. Upon receipt of a 
copy of the judicial review papers 
filed with the court (dated within 30 
days of the rendition of the 
department's statement but beyond 
30 days from the date of rendition 
of the final order), the department 
predictably moved to dismiss the 
petition as untimely filed in the 
appellate court. 


To reiterate: Check the agency’s 
post-final order authority and avoid 
this jurisdictional pitfall. 

The petition for review must 
“contain a concise statement of the 
cause and the reasons relied upon 
for reversal of the order sought to 
be reviewed... .”*7 A terse, simply 
worded one-paragraph statement 
merely referencing the nature of the 
review sought and the authority for 
judicial review will not suffice. In 
preparing the petition, overriding 
consideration must be given to 
contents and substance, and not 
form. While the courts may not 
dismiss the petition, they will 
ultimately require compliance with 
the appellate rules mandating a 
statement of cause and reasons for 
reversal.**5 To avoid delay (and 
embarrassment) in securing judicial 
review, the petition should be 
prepared in strict conformance 
with the appellate rules. The 
attorney must also recognize that 
the filing of the petition does not 
automatically stay enforcement of 
final agency action (except under 
certain circumstances in licensing 
proceedings). A stay should be 
sought from the agency or 


reviewing court pursuant to F-.S. 
120.68(3). 

Rule 4.5(c), Fla. App. R., and F.S. 
120.68 require a supporting brief 
and the record for review be filed 
with the petition. The First®® and 
Second*® District Courts of Appeal 
have held that failure to comply 
with this requirement is not 
jurisdictional. The latter court has 
held that 


The filing of an accompanying record 
and/or supporting brief is a matter of form, 
and the rules are clearly directory or 
procedural in either case. The jurisdiction of 
the proper court having been invoked by the 
initial pleading, i.e., the petition, the court 
had inherent power to further justice by 
extending the time to file additional 
documents as may be necessary reasonably 
to comply with the scope and purpose of the 
rules. After all, rules of procedure are 
calculated to expedite justice, not frustrate 

However, in Ziers v. Purdy,* the 
Third District Court of Appeal 
penalized the petitioner pursuant to 
Rule 3.17, Fla. App. R., by 
dismissing the petition for failure to 
simultaneously file a brief or record 
of the proceedings. 

In addressing the problem of 
simultaneous filing of the petition, 
record and brief, the court, in Mick 
v. Florida State Board of 
Dentistry,“ recognized that in 
many instances it will not be 
possible to file the record [and the 
brief] with the petition because of 
the time involved in preparing and 
certifying the record. The court 
suggested that, in each such 
instance, the petition be 
accompanied by a motion for 
extension of time which notes a 
definite period of time within 
which to comply with the filing 
requirements. Adherence to this 
suggestion may require the 
petitioner’s attorney to consult with 
the agency for the purpose of 
discussing the documents to be 
included in the record and to 
estimate the length of time it will 
take the agency to prepare the 
record. Petitioner’s attorney should 


George Waas is an attorney for the 
Department of Transportation, handling 
administrative appeals. He taught mass 
communications law at Florida State 
University and served as associate director 
of continuing legal education for The 
Florida Bar. He has also been a newspaper 
reporter and has a journalism degree from 
the University of Florida. He is president of 
the Florida Government Bar Association in 
Tallahassee. 


ADMINISTRATIVE APPEAL 


send a letter to the agency 
confirming the decisions reached 
during this discussion to 
demonstrate (if necessary) the basis 
upon which the timeframe set out in 
the motion was established. 


Simultaneous to the filing of the 
petition for review, motion for 
extension of time and request for 
stay of enforcement, the attorney 
should designate those documents 
or things in the agency’s possession 
or under its jurisdiction for 
inclusion in the record. This could 
be accomplished by filing 
directions to the agency to prepare 
the record for review. 

The agency should prepare the 
record in one of the following ways: 


1. Original Record. The agency shall 
include in the record all of the designated 
portions of the original papers and exhibits in 
the proceedings in which the review is taken, 
together with a copy of any such parts of the 
proceedings as were  stenographically 
reported and as have been designated by the 
parties and certified by the reporter or other 
officer for inclusion in the record on review, 
and certified copies of the order of which 
review is sought. 

2. Transcript of Record. If the parties 
shall so stipulate or if the agency is of the 
opinion that the orginial papers in the case 
should be kept in possession of the agency 
pending review for use in other proceedings 
or for other valid reasons, the agency may 
make an order to that effect, and thereupon 
it shall be the duty of the agency to include in 
the record a certified copy of such papers, 
exhibits or other transcript of proceedings.“ 


Agency certification may be 
effected by an executive secretary 
or notary public employed by the 
agency. 

The agency’s duties in preparing 


the record in accordance with the 
petitioner’s directions are 
ministerial. The agency has no 
authority to edit the record “by 
selective compliance with 
directions duly filed” by the 
petitioner.45 To avoid any 
misinterpretation as to the 
documents sought for inclusion in 
the record, the directions should be 
as clear and precise as possible, 
stating with specificity the portions 
of documents sought and the date 
which appears on each document. 
When the record is prepared, the 
agency should transmit it to the 
petitioner upon payment to the 
agency of the cost of preparation, 
“the charges not to exceed the cost 
which a clerk of a Circuit Court 
may charge for preparation of a 
record on appeal in accordance 
with the Florida Appellate Rules.”*® 
The record should then be 
transmitted by the petitioner to the 
clerk of the appellate court. The 
brief should be filed either with the 
record or on an earlier date. 
There is no requirement that the 
agency transmit the record to the 
petitioner within a specified period 
of time. It is possible the agency will 
be held to the same requirement as 
a clerk of circuit court regarding 
preparation of the 
However, until the Supreme Court 
adopts rules covering the matter, 
the agency should attempt to 
prepare and transmit the record 
within a reasonable time consistent 
with the number of documents and 
exhibits sought from the case file 
and the clear intent to expedite 
review of administrative 
proceedings as evidenced by Rule 
4.5(c), Fla. App. R., and FS. 
Chapter 120. Dilatory actions by an 
agency could subject it to an 
appropriate court order. 
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Of course, the timeframe for 
preparation, transmittal and filing 
of the record could be substantially 
reduced if the attorney prepared 
the record and directed the agency 
only to certify it. This option is 
more readily available in 
administrative proceedings 
because the court reporter’s 
transcript is prepared and reviewed 
by the hearing officer before the 
recommended order* is issued. 
This effectively eliminates the 
necessity of having to file 
designations to the court reporter 
and awaiting compliance 
therewith. 

The courts recognize the 
procedures delineated above are 
stop-gap measures until the 
Supreme Court promulgates rules 
governing judicial review of 
administrative agency action. 
Obviously, any appellate 
proceeding that requires the filing 
of a motion to extend time as a 
necessary first step needs quick 
resolution by way of proper rules of 
court. 

Although the appellate rules are 
in the process of revision, the 
timeframe for adoption is 
uncertain. It will be some time 
before these rules go into effect 
even after adoption. Therefore, it is 
essential that the attorney handling 
administrative appeals become 
familiar with the efforts of the 
appellate courts to carve out 
procedures governing review of 
final administrative agency 
action. o 


FOOTNOTES 


1 Chapter 120, F.S. 

2 A final order issued by a hearing officer 
in the Division of Administrative Hearings 
pursuant to Fra. Stat. $$120.54(4)(d) 
and/or 120.56(4) declaring an agency rule 
(or a part thereof) an invalid exercise of 
delegated legislative authority. For the 
purpose of this article, the writer assumes the 
adversary parties are not governmental 
agencies. The disputes involved here are 
between private parties and governmental 
agencies. 

3 The appellate court may award 
attorneys’ fees and costs should the 
petitioner prevail and the court find the 
agency’s final action was done in bad faith or 
maliciously. FLa. Stat. 120.57(1)(b)9. 

4 Fra. Strat. §120.57. 

5 Fra. Stat. §§120.52(2) and 120.54(5). 
Decisions denying a petition filed pursuant 
to §120.54(5) are subject to judicial review 
premised solely on that decision. 

Stat. §120.52(2). 

7 See footnote 5. 

8 This pertains to hearings held under FLa 
Stat. §120.57. 

® It would be absurd and improper for an 
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agency to adopt an adverse recommended 
order and then seek judicial review of that 
final order. 

10 In accordance with Start. 
§120.57(1)(b)9. 

1! Final agency action may appear in the 
form of a letter, as for example a denial of a 
petition filed under Fra. Stat. $120.54(5). 
However, primary consideration here is 
given to a final order directed to a hearing 
officer’s recommended order. 

12 Fia. Stat. §120.59, City of Titusville v. 
Florida Public Employees Relations 
Commission, 330 So. 2d 733 (Fla. lst D.C.A. 
1976). 

13 The attorney should check the history of 
any rule upon which a final order is based to 
determine whether it was adopted in 
accordance with the Administrative 
Procedure Act. An inquiry to the agency to 
provide all records pertaining to the rule also 
is helpful in establishing compliance. 

M4 Fra. Stat. §120.57(1)(b)9; Campbell v. 
State Department of Transportation, 326 So. 
2d 66 (Fla. 4th D.C.A. 1976); for a concise 
definition, see DeGroot v. Sheffield, 95 So. 
2d 512 (Fla. 1957). 

15’ Campbell v. State Department of 
Transportation, 326 So. 2d 66 (Fla. 4th 
D.C.A. 1976). 

16 Stuckeys of Eastman, Ga. v. 
Department of Transportation, 340 So. 2d 
119 (Fla. lst D.C.A. 1976). 

Fra. Strat. §120.54(5). 

Fia. Stat. §120.68(9). 

19 Fa. Stat. §120.68(10); Erwin v. State 
Department of Occupational and 
Professional Regulation, 320 So. 2d 2 (Fla. 2d 
D.C.A. 1975), cert. den. 334 So. 2d 605. 

20 Laney v. Board of Public Instruction, 
153 Fla. 728, 15 So. 2d 748(1943). 

21 Roberts v. Wofford Beach Hotel, 67 So. 
2d 670 (Fla. 1953). 

22 Florida Rate Conf. v. Florida Railroad 
and P.U. Com’n, 108 So. 2d 601 (Fla. 1959). 

3 Id. 

% The Florida Bar v. Rayman, 328 So. 2d 
594 (Fla. 1970). 

23 Venetian Shores Home and Property 
Owners v. Ruzakawski, 336 So. 2d 399, 401 
(Fla. 3d D.C.A. 1976). 

%6 Pursuant to Fia. App. R. 4.5(c), and Fa. 
Stat. $120.68 and Yamaha Intemational 
Corp. v. Ehrman, 318 So. 2d 196 (Fla. Ist 
D.C.A. 1975). 

27 Shevin ex rel. State v. Public Service 
Commission, 333 So. 2d 9, 11 (Fla. 1976). 

%8 See Cornwell v. Ferguson, 545 F. 2d 
1022(5th Cir. 1977); Bureau of Community 
Medical Facilities v. Samson, 341 So. 2d 1071 
(Fla. Ist D.C.A. 1977). 

#9 An improperly designated petition (for 
example, a petition for writ of certiorari) will 
be treated as a petition for review. Lewis v. 
Career Service Commission, 332 So. 2d 371 
(Fla. Ist D.C.A. 1976). 

3° App. R. 4.5(c). 

31 See footnote 27. However, with regard 
to a petition for review challenging a 
proposed rule, the 30-day period will not 
begin to run until the proposed rule becomes 
effective and the court will hold the petition 
in limbo until the proposed rule becomes 
effective and perfects the court’s 
jurisdiction. Riley-Field Co. v. Askew, 336 
So. 2d 383 (Fla. lst D.C.A. 1976). 

32 342 So. 2d 147 (Fla. Ist D.C.A. 1977). 
But see School Board of Lee County v. 
Malbon, 341 So. 2d 523 (Fla. 2d D.C.A. 1977) 
and Fox v. South Florida Regional Planning 
Council, 327 So. 2d 56 (Fla. Ist D.C.A. 1976). 
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33 Stat. §120.54(14). 

3% Adopted pursuant to Strat. 
§120.53(1). 

33 In this instance, “issuance” should be 
deemed to mean “rendition.” 

36 ADMIN. Cope §14-6.31. 

37 Yamaha International Corp. v. Ehrman, 
318 So. 2d 196(Fla. Ist D.C.A. 1975). 

38 Id. 

9 Id. 

40 Levine v. State Department of Health 
and Rehabilitative Services, 320 So. 2d 844 
(Fla. 2d D.C.A. 1975). 

41 Td. at 845. 

42 394 So. 2d 132 (Fla. 3d D.C.A. 1975). 

43 338 So. 2d 1297 (Fla. Ist D.C.A. 1976). 

4 Id. at 1299-1300. 

45 See Gator Freightways, Inc. v. Mayo, 
328 So. 2d 444 (Fla. 1976). 


“Mick v. Florida State Board of 
Dentistry, 338 So. 2d at 1300. The assessment 
of cost by an agency up to an amount equal 
to that charged by a clerk of circuit court 
raises an interesting question when that 
amount exceeds the amount allowable by 
Fra. Stat. §§120.57(1)(b)6 (“The agency . . . 
shall make a full or partial transcript 
available at no more than actual cost(,)”) and 
119.07(1) (“The custodian shall furnish 
copies or certified copies of the records upon 
payment of fees as prescribed by law or... 
upon payment of the actual cost of 
duplication of the copies.”) (Emphasis 
supplied.) 

“’ Gator Freightways, Inc. v. Mayo; 328 
So. 2d 444 (Fla. 1976); Fia. App. R. 3.6). 

“ And final orders in hearings challenging 
the validity of rules. 
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ANNUAL 
AND 
COMMITTEES 


Admiralty Law 


The Admiralty Law Committee met 
on June 10, 1976, in connection with 
The Florida Bar Convention. Those in 
attendance were given an update on 
recent decisions of interest by Frank 
Marston. 

On September 9, 1976, the Admiralty 
Law Committee again met in 
connection with the general meeting of 
sections and committees and 
considered George Gabel’s report on 
Florida legislation touching on 
admiralty matters passed at the last 
session, the new Fisheries Act passed by 
Congress, the Florida Evidence Code 
and the Uniform Contribution Between 
Joint Tort Feasors Act as applicable in 
admiralty, proposed uniform local rules 
for U.S. district courts and the practical 
problems currently presented in 
achieving in rem _ jurisdiction in 
admiralty. 

Since the September meeting the 
committee has continued to work with 
the CLE staff in connection with the 
crediting of the courses toward the 
admiralty specialty, the possible 
preparation of a course on pleasure 
boating law and the possibility of 
preparing a video cassette program on 
admiralty (the latter being dropped 
because of lack of interest). At the 
present time the committee is 
considering the development of 
correspondence or home study courses 
both for initial qualification for the 
admiralty specialty and as a device for 
maintaining currency in the specialty, 
more or less as an alternative to 
attendance at seminars. 

The committee considered the 
possibility of soliciting Florida Bar 


support for the ABA/MLA joint 
resolution on uniformity and concluded 
against pursuing that subject. 

The committee continues to review 
the calendar of the United States House 
of Representatives Committee on 
Merchant Marine and Fisheries and 
George Gabel, vice chairman of the 
committee, has been reviewing the bills 
prefiled in the Florida Legislature for 
the 1977 session. 

We have agreed to cooperate with 
the Young Lawyers Section in their 
grass roots movement regarding 
legislation. 

The Admiralty Law Committee is 
coordinating with the Trial Lawyers 
Section in connection with their 
upcoming Admiralty Law Seminar. 

Brendan P. O’Sullivan, a member of 
the committee, has prepared an article 
on “Admiralty” for the University of 
Miami Law Review, 1976 survey issue. 

The next meeting of the committee is 
scheduled for June 16, 1977, between 9 
and 10 a.m. at the 1977 Convention. 


Dewey R. VILLAREAL, JR. 
Chairman 


Aerospace Law 


During the current year, the 
Aerospace Law Committee achieved 
two long-term goals, one being its 
success in petitioning the Board of 
Governors to approve as a designated 
area the field of “Aviation Law;” the 
other being the initial publication of a 
compilation of “Florida Statutes 
Related to Aircraft and Aviation.” The 
committee plans to supplement the 
material in the publication and print a 


second edition in the coming fiscal year. 

With the approval of the “Aviation 
Law” designation, the committee has 
acquired the responsibility to promote 
educational material and qualified 
programs for the continuing education 
of attorneys who designate in this area. 
Other ongoing projects relate to 
aviation insurance, helipads on tall 
structures and related aviation legal 
questions. 

The committee will continue its work 
in promoting aviation laws which will 
protect the public interest and it will 
continue to advise the Board of 
Governors in areas the committee 
believes to be of vital interest to The 
Florida Bar, the aviation community 
and to the citizens of Florida. 


Joun R. TAMM 
Chairman 


Agribusiness Law 


During the 1976-77 year the 
Agribusiness Law Committee 
considered numerous matters relating 
to agriculture. The principal activities 
of the committee were as follows: 


1. Several committee members 
participated in the seminar called 
“Agriculture and the Law” held 
November 1-4, 1976, at the University 
of Florida as an in-service training 
session for cooperative extension 
personnel. The committee was 
represented by Frank Hall, J. Rex 
Farrior, James Wershow and Fred 
Kent. James Wershow spoke on “The 
Basis of Law as it Relates to 
Agriculture” and also “Land Use Law”; 
Fred Kent spoke on “Environmental 
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Law”; and J. Rex Farrior presided at the 
panel. 

2. James Wershow, vice chairman, 
also authored an article on “Water 
Management: The Future of Florida 
Legal Implications,” published in the 
March 1977 issue of The Florida Bar 
Journal. 

3. The committee, through its 
subcommittee on taxation, chaired by 
James Wershow, has examined the new 
Tax Reform Act of 1976 as it affects 
agriculture and has completed a 
summary of the same which will be 
available shortly for publication. This 
Tax Reform Act of 1976 presents many 
difficulties and should be studied by the 
committee during the coming year, 
1977-78. Unless changes are made in the 
act, many administrative difficulties 
will arise which will impair the 
operation of family farms. 

4. The committee should also 
study proposed changes in the Green 
Belt Law which are being offered 
during the 1977 Legislative Session. 

5. During the year the committee 
has coordinated its activities with the 
Agribusiness Institute of Florida, Inc., a 
nonprofit, nonaffiliated organization 
whose membership consists of a great 
number of prominent persons and 
organizations in Florida directly and 
indirectly related to agricultural 
industries in the state. 

The committee chairman, Frank D. 
Hall, at the request of Byron E. 
Herlong, on behalf of the board of 
directors of the Institute, has agreed to 
attend the meeting which will be 
attended by the chairman of the 
Agribusiness Committee, Florida 
Bankers Association, chairman of the 
Agribusiness Division, Florida 
Chamber of Commerce and_ the 
executive vice presidents of the Florida 
Bankers Association and the Florida 
Chamber of Commerce. The purpose 
of the meeting is to formulate plans to 
protect the farms and forests of Florida 
through a cooperative effort of those in 
the various segments of the agricultural 


industry. 


FRANK D. HALL 
Chairman 


Attorneys’ Fees 


During the past two-year period our 
committee: 


(1) Studied the matter of contingent 
fees and referral fees. 

(2) Opposed legislation on limiting 
the amount of attorneys’ fees, feeling 
that this should be a matter exclusively 
for the courts and that courts could 
more appropriately, intelligently and 
flexibly handle such matters. 

(3) Drafted and recommended 
legislation regarding awarding 
attorneys’ fees to the prevailing party as 
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to certain post-judgment proceedings. 
(4) Drafted and recommended 
legislation permitting the award of an 
attorney’s fee to the prevailing party 
when his opponent has acted in bad 
faith, vexatiously, wantonly, or for 
oppressive reasons. This is the rule in 
federal courts. It was thought it would 
tend to discourage obstructionist 
tactics, harrassment, etc. 

(5) Recommended that the Bar 
compile and publish figures in a report 
showing the average time it takes 
lawyers to handle particular types of 
matters. 

(6) Recommended legislation at the 
state level to afford Florida residents 
with the benefits of Sec. 1006(f) Federal 
Legal Services Corporation Act—that 
is, to remove any conflict with state law 
not originally designed for such 
conflict. 


S. Vicror TIPTON 
Chairman 


CATV 


The principal project of the 
committee for the 1976-77 year was the 
drafting of a “model” ordinance for the 
franchising of cable television systems. 

Working drafts were prepared by a 
subcommittee of attorneys represent- 
ing the cable television industry, the 
Florida League of Cities, and the State 
Association of County Commissioners. 
A special committee of The Florida 
Bar’s Local Government Law Section 
reviewed the draft and submitted 
comments. Upon acceptance and 
approval of the subcommittee’s draft 
by the full committee and with 
authorization of the Board of 
Governors, copies were made available 
for distribution to interested persons 
upon request to The Florida Bar. 
Availability was announced in the 
November issue of The Florida Bar 
News. 

Subcommittees have been 
appointed to: (1) monitor state 
regulation of cable television; and 
(2) coordinate with the media section 
and the continuing legal education 
section the use of CATV to improve the 
Bar’s image and service. 


ABIAH A. CHURCH 
Chairman 


CLE 


The production of CLE courses has 
increased from 4 to 58 in a relatively 
short period of time in order to 
accommodate the educational 
requirements of our Designation Plan; 
and book publications have increased 
from 4 to 10. I have been very pleased 
with the general caliber of the courses 
presented and the excellent 


publications that have been 
forthcoming. 

The changes in continuing legal 
education of The Florida Bar that were 
made during this Bar year hopefully 
have set the CLE programs and 
publications on a path to maintain the 
excellence that they have enjoyed in the 
past. 

Through the diligent efforts of the 
staff members of The Florida Bar, 
through the yeoman-like activities of 
section leaders of the Bar, and the 
assistance of the chairman of the 
Budget Committee, Leonard Gilbert, 
the policies of CLE in its relationship to 
the sections in the production of courses 
were worked out. An overall master 
plan for CLE courses for subsequent 
years was developed using, wherever 
possible, the assistance of the sections 
and committees of The Florida Bar in 
providing speakers, authors, and 
steering committee members. An 
equitable division of income from the 
courses between the CLE and the 
sections was reached. 

As of the date of the submission of 
this report John Hogenmuller, CLE 
director of programs, has supervised 
the following courses with the 
corresponding number in attendance: 
Administrative Law, 426; Criminal 
Law, 869; Workmen’s Compensation, 
864; Trial Advocacy, 210; Appellate 
Practice, 1,149; Damages in Personal 
Injury Cases, 1,881; R.E.S.P.A., 2,060; 
Modification & Enforcement 
Proceedings, 1,269; Environmental 
Law, 157; Problems in Advising Small 
Businesses, 1,419; Tax Consequences, 
726; Consumer Law, 285; Estate & Gift 
Taxation, 2,118; Income Tax Problems 
of Individual, 862; Trial Lawyers 
Update, 1,211; Criminal Practice, 251; 
Miscellaneous Income, 239; making a 
total of persons in attendance of 15,750. 
This does not include courses that were 
sponsored by the individual sections. 

For future years all courses, both 
CLE and sections, will be supervised by 
the CLE staff and included in the 
educational master plan. I am very 
proud of the fact that lawyers in Florida 
are availing themselves in increasing 
numbers of continuing legal education 
and, hopefully, are thereby upgrading 
their general ability to serve their 
clients. 

The Board of Governors of The 
Florida Bar approved the expenditure 
of funds for videotaping of future 
lectures, enabling CLE to present more 
courses in more locations in the future. 
Several of the local bar associations 
have reported spending their own 
funds for units to reproduce the 
videotaped programs to show to their 
members. Videotape presentation is an 
exciting new field for CLE which was 
explored and researched by John 
Hogenmuller and Dr. Peter Fannon. 
We feel that we have adopted the best 
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approach and have purchased the best 
equipment available for our purposes. 

On the publication side of CLE, 
Sylvan Strickland has been the director 
of publications, working with the able 
assistance of Preston DeMilly. We 
anticipate nine or ten publications 
having been completed by the end of 
this fiscal year, and they are: Basic 
Practice under Florida Probate Code, 
Florida Administrative Practice, 
Florida Dissolution of Marriage, 
Florida Workmen's Compensation 
Practice, a supplement to the practice 
manial Florida Civil Procedure Rules, 
a new manual on Corporation Practice, 
a manual on the New Evidence Code, a 
manual on Drafting Wills and Trusts, a 
new edition of the Eminent Domain 
manual, and a supplement to Standard 
Jury Instructions in Civil Cases. 

Russell McCaughan authored a book, 
Florida Will and Trust Drafting, which 
would be the first manual published by 
CLE that was written by a single 
author. A new project was adopted this 
fiscal year, the publication of the Digest 
of General Laws prepared by the 
Statutory Revision and Indexing 
Division of the Joint Legislative 
Management Committee. This was 
made available to Florida lawyers for 
the first time this year. 

Publications planned for next year 
include Comparative Negligence, 
Criminal Cases, Marriage Contracts, 
Appellate Practice, Extraordinary 
Writs, Child Custody and Support, 
Guardianship and Trust Administra- 
tion, Rules of Juvenile Procedure, and a 
supplement to the basic Practice under 
Florida Probate Code. The Digest of 
1977 General Laws will be a distribution 
project when available from the state. 
We currently have 12 other books and 
several supplements that are in various 
stages of production. 

Overall, I have enjoyed serving as 
chairman of the Continuing Legal 
Education Committee, and feel that 
with the diligent work of the committee 
this year, that policies have been 
established to continue to make Florida 
CLE one of the most outstanding of any 
of the state bar associations. 

I wish to personally thank all of the 
committee members who have “met to 
death” this year in an effort to come up 
with innovative thinking to preserve the 
excellence that was attained in the past 
by previous CLE committees and staff 
members. 


Tuomas L. WoLFE 
Chairman 


Clients’ Security Fund 


1976 was the busiest year in the 
history of the Clients’ Security Fund. 
One hundred claims were filed for a 
totai amount of $1,688,507. This 
represented almost a third of the total 
claims filed against the fund since its 
inception in 1967 and over 50 percent of 
the gross amount. Twenty-four claims 
were paid totaling $199,413, almost half 
of the $409,204 paid on 105 claims in the 
history of the fund. At year’s end, 91 
claims remained unresolved. 


Just as the size of the claims 
submitted have increased, so have the 
payments. Of the 24 claims paid in 1976, 
two were for the maximum amount of 
$20,000 and seven more were for 
amounts of $10,000 or more. The 
smallest claim paid was for $100. As the 
committee moved into 1977, the fund 
balance was $504,411 with $262,864 in 
the reserve account. Although the fund 
is financed by the annual input of $10 
per Bar member’s dues and receives a 
total annua! contribution of nearly 
$200,000, a continuation of the 1976 
claim experience could make this 
funding inadequate. While it is too early 
to know whether 1977 will be a repeat 
of 1976, the committee believes it 
would be unrealistic to expect that the 
number and amount of claims will 
diminish appreciably. 


A significant factor noticed in the 
claims filed last year was that of a few 
attorneys causing several claims for 
large amounts. One attorney was 
responsible for eight claims being filed 
for a gross total of almost $378,000. 
Another was responsible for six claims 
totaling $250,000. Of course, the $20,000 
limitation per claim will appreciably 
diminish the potential liability of the 
fund assuming the claims all meet the 
regulations. 


In administering the payouts this 
year, the committee was pleased to note 
that the publicity received from those 
payouts was most favorable toward the 
Bar and the fund. In the committee’s 
opinion, it is not enough to right the 
wrongs of those larcenous few who 
remain in our midst but to tell the public 
what the Bar is doing when a 
misappropriation case occurs. The 
publicity and editorials accompanying 
the payouts made in 1976 were 
gratifying. 


At the end of last year, the committee 
recommended changes in the 
appropriate Integration Rule, bylaws 
and regulations to recommend 
payments for conversions occurring 
where an attorney acted either in his 
capacity as an attorney or in a fiduciary 
capacity. This proposal, with fiduciary 
capacity defined by the Board of 
Governors to include escrow agent, 
personal representative, testamentary 


trustee and guardian whether or not 
court appointed, was presented to the 
court in April 1977. The other 
recommended change allowing claims 
for losses involving attorneys’ fees up to 
$500 has been approved. 


Finally, I wish to extend my very 
deep appreciation to all members of 

is hard working committee who 
unsparingly gave their time and efforts 
to help address the wrongs committed 
by a very insignificant few in the Bar. 
The fund goes a long way to help ensure 
redress of the wrongs they 
unfortunately continue to commit 
against their clients. It has been again 
my pleasure to serve as chairman. 


Harry ZUKERNICK 
Chairman 


Consumer Law Protection 


The committee’s major undertaking 
during the 1976-1977 administrative 
year was its participation in the 
preparation and planning of CLE 
Consumer Law Seminars presented on 
December 2 in Miami and December 3 
in Orlando. Both seminars enjoyed 
large turnouts and were well received. 


On September 10, 1976, the 
committee voted unanimously to 
broaden its stated objectives. To that 
point, the committee’s stated objectives 
embraced the legislative and public 
awareness aspects of consumer 
protection laws. On September 10, 
1976, the committee adopted as one of 
its three major objectives a concern 
with the delivery of legal services to 
consumers which would enable them to 
enforce their rights. It appeared to the 
committee that with the exception of 
the indigent or very low income 
consumer, the Bar had deferred to 
government to secure consumer rights 
despite passage of significant consumer 
legislation providing for recovery of 
attorney fees and court costs. 


Unhappily, events since September 
have made fulfillment of the 
committee’s newest objective more 
difficult to realize, yet more urgent than 
before. Consumer law has been under 
attack as an area of designation under 
the designation plan because of the 
small number of attorneys who sought 
designated status under the plan. This 
attack is rather anomalous in that if it 
succeeds neither the public nor the Bar 
will know whom it can tur to for 
assistance on consumer law problems. 
Such action would, no doubt, 
perpetuate the existing reliance on 
government to insure that consumer 
rights are enforced and their interests 
protected. 


ALAN E. KRUEGER 
Chairman 
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Corrections Committee 


Statewide concern for abuses of plea 
bargaining discovered during the 
Corrections Committee’s investigations 
in 1975 and reported by this committee 
in 1976 has become sharply focused 
with the committee’s report being cited 
by a number of legislators interested in 
the problem. 

In 1976-77, the committee embarked 
on two new projects, one long-term and 
one short-term. Our long-term project 
involves securing funding from the 
Florida Endowment for the Humanities 
for a two-day seminar on “Alternatives 
to Penal Correction.” Our short-term 
project, which may become a 
continuing function of the committee, 
was to provide “raiding parties” of 
lawyers drawn from all over Florida, to 
investigate problem institutions. So far, 
the threat of a visit has been sufficient to 
prompt intense local action toward 
correction of deficiencies in the 
institutions which captured our 
attention. In one case, civil litigation 
ensued which obviated the need for a 
visit by the committee. 


Davip U. StRAWN 


Chairman 


Eminent Domain 


Members of the Eminent Domain 
Committee this year have been 
extraordinarily busy in completely 
revising and rewriting the continuing 
legal education manual on the law of 
eminent domain in Florida. There have 
been several meetings of the steering 
committee for the manual and the 
editing has now been finished. The 
manual should come out in the summer 
of 1977. 

The committee has also finished a 
complete revision of the standard jury 
instructions for eminent domain. 
Through the generous efforts of John 
Wigginton, Tallahassee, this long-in- 
the-works project has been completed. 
The new jury instructions will be 
published in the manual and will 
supersede the instructions contained in 
the old manual. 

The committee cosponsored a 
seminar with the Environmental Law 
Section. The oral and written materials 
presented at the seminar concerned the 
emerging field of “Taking by 
Regulation.” The theoretical basis and 
practical approaches were discussed in 
the one-day Tampa seminar. 

Additionally, the committee secured 
approval from the Board of Governors 
for two proposed bills to be introduced 
in the legislature. The first bill would 
clear up the ambiguity of whether the 
trial judge has the authority under 
Chapter 73 to determine the change of 
possession date. The bill makes it clear 
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that the judge has the same power in 
Chapter 73 cases as he does in Chapter 
74 cases. The second bill is also a minor 
bill. It would make the statute conform 
with existing case law by providing that 
an owner is not entitled to interest on 
business damage awards and _ that 
interest does run on the difference 
between the declaration of taking 
figure and the final award, whether it 
be by jury verdict or settlement. 

Finally, the committee responded to 
half-a-dozen or so bills introduced in 
the legislature concerning eminent 
domain and made specific 
recommendations to the legislative 
committee handling those bills. 

The committee is still managing to 
function as an open forum for all 
lawyers practicing eminent domain in 
the state, and the strength of the 
committee remains the balanced 
representation of condemnor and 
condemnee lawyers. 

It has been a great pleasure serving as 
chairman of the committee for the past 
few years, and I believe, the hard work 
of the members of the committee has 
truly resulted in a service to the Bar and 
to the public. 


WILuiaM G. EARLE 
Chairman 


Group Insurance for 
Members of the Bar 


Needless to say, the most pressing 
and controversial issue to face the 
Group Insurance for Members of the 
Bar Committee during the 1976-1977 
administrative year of The Florida Bar 
was the professional liability insurance 
changes which took place in the Bar 
sponsored program. Articles in The 
Florida Bar News and The Florida Bar 
Journal have well summarized the 
changes in the program, the most 
significant of which was the 
changeover to a “claims made” from an 
“occurrence” form of policy, along with 
a significant adjustment in premium for 
the coverage. 

The committee has responded to 
numerous questions raised by members 
of the Bar about this changeover and 
has sought and received clarification on 
a number of points from Poe & 
Associates, our insurance agent. One 
continuing concern about the new 
policy being offered by the carrier is a 
new exclusion from coverage of legal 
counsel and advice pertaining to 
ERISA. This exclusionary language was 
placed in the policy without prior 
notification to Poe & Associates or the 
committee at the time the changeover 
in policy forms was being discussed. I 
have expressed my strong concern to 
Poe & Associates and, through them, to 
the carrier that this exclusion be 
eliminated and am hopeful for an early 
resolution to this problem. 


The rapid shrinkage of the 
professional liability market has placed 
even greater importance upon the 
Special Malpractice Committee 
headed by Larry Kuvin, which is 
exploring various alternatives to the 
current lawyer's malpractice coverage 
market in Florida. Of some small 
comfort is the requirement that the Bar 
receive at least a full year’s notice prior 
to any withdrawal from the market by 
the current carrier. We can at least be 
assured of protection for a period 
sufficient for Chairman Kuvin’s 
committee to consider fully all 
alternative methods of providing 
coverage. Other states, such as North 
Carolina, were not afforded this same 
luxury when their carrier cancelled 
their Bar sponsored programs on very 
short notice. I presently serve as a 
member of Chairman Kuvin’s 
committee and can assure you of his 
sincerity and dedication in arriving at a 
recommendation to the Bar at the 
earliest moment. 


Based on loss figures incurred by the 
underwriter of the Bar sponsored major 
medical program, a rate adjustment 
was necessary in the amount of 30%, 
effective March 1, 1977. 


Other Bar sponsored insurance 
programs continue to enjoy growth and 
premium income, indicating that we 
are meeting the market needs of 
members of the Bar in such areas as 
super major medical, disability income, 
group life, workmen’s compensation, 
accidental death and dismemberment, 
and other types of insurance programs 
being offered to the Bar. 


It has been a pleasure to serve as 
chairman of this committee for the past 
year and I wish to express my 
appreciation to those committee 
members who have faithfully attended 
meetings and provided their input and 
support to the committee’s 
deliberations. 


Joun S. SLYE 
Chairman 


Judicial Administration, 
Selection and Tenure 


The Judicial Administration, 
Selection and Tenure Committee 
began its year by convening at the 
annual meeting of The Florida Bar, 
June 10, 1976. As a result of that 
meeting, the committee requested that 
the Board of Governors undertake by 
expenditure of funds or other means, an 
all-out effort to encourage support for 
the constitutional amendment 
providing for merit retention in the 
appellate courts. The Young Lawyers 
Section was asked by the Board and 
undertook the task of creating a 
statewide speakers’ bureau. Their 


efforts must be credited to some extent 
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for having secured passage of the 
constitutional amendment. 

At the request of the Board of 
Govemors, the committee studied 
several specific proposals. The first was 
a rule providing for preemptory 
challenge of judges. After extensive 
discussion the committee opposed the 
rule as drafted, but recommended to 
the Committee on Rules of Civil 
Procedure some relaxation in the 
requirements concerning disqualifica- 
tion of judges. The committee was also 
asked to study the concept of special 
appellate courts such as a court of 
administrative appeals and/or a court 
of criminal appeals. The committee 
adopted its previous recommendation 
against creation of such _ courts. 
Solutions to appellate court logjams 
created by administrative appeals, 
particularly in the First District, were 
offered in the form of recommenda- 
tions in favor of proposed legislation 
enabling plaintiffs to sue the state in the 
circuit court and district court of appeal 
serving the county of plaintiffs’ 
residence. In addition, the committee 
studied and recommended adoption of 
an amendment to Canon 7 of the 
Canons of Judicial Ethics proposed by 
the Chief Justice, which would make 
retired judicial manpower more 
available for recall. 

As a carryover from the previous 
administrative year, the committee 
recommended publication of a district 
courts of appeal questionnaire designed 
to provide the chief judges and judicial 
administrators with information and 
opinions on court administration from 
the lawyers who practice before those 
courts. The Board of Governors 
referred the questionnaire to the 
Economics of Law Practice Committee 
for consideration and possible 
incorporation in the next annual survey 
of the Bar conducted by that 
committee. 

During the 1976-1977 administrative 
year, this committee reviewed and 
made recommendations in conformity 
with the legislative policy and 
procedure of The Florida Bar as revised 
by the Board of Governors in 
November of 1976, on over 35 pieces of 
proposed legislation, which might 
directly or indirectly affect judicial 
administration, selection or tenure. 

In addition, the committee offered its 
services to the Young Lawyers Section 
in its “Grass Roots” program to assist 
members of the state legislature in 
drafting proposed bills, and 
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corresponded with various concerned 
members of the Bar and the general 
public about topics within the purview 
of the committee’s responsibility. 

The final activity of the committee 
will be a meeting to be held during the 
annual meeting of The Florida Bar 
scheduled for June 16, from 9 a.m. to 11 
a.m. at the Innisbrook Hotel and Golf 
Club, Tarpon Springs. 


James F. Crowbenr, Jr. 
Chairman 


Judicial 
Commission 


The committee set two specific goals 
for the 1976-77 year: to hold the annual 
institute for judicial nominating 
commissions and to secure a budget for 
the operation and administration of the 
various commissions. 

With cosponsorship of the 
Governor’s Office and under the able 
direction of Harold Barkas, the Fourth 
Institute for Judicial Nominating 
Commissions was successfully 
completed at the Host Airport Hotel, 
Tampa, on April 1. 

Feature speakers were Governor 
Askew and Chief Justice Overton. The 
Governor commended the commis- 
sioners for the outstanding quality of 
nominees who were being sent to him 
for vacancies on the bench. 

Chief Justice Overton expressed the 
need for an understanding by the 
nominees of the specific limitations that 
the judiciary places on a judge. 

Of special note was the address by 
Judge Grady L. Crawford, chief judge 
of the Eleventh Judicial Circuit, who 
gave an outstanding account of the 
“whole person” profile that the 
commission should look for in 
applicants to the judiciary. 

In addition to the informative talks, 
the commissioners conducted group 
discussions regarding the operations of 
the various commissions. 

The commission has been successful 
in getting before this year’s legislature a 
request for a $15,000 appropriation to 
judicial administration in order to 
defray operating expenses of the 
commission. At no time in the past has 
there ever been any funds directly 
available for the administration of the 
commissions. Also before the 
legislature is HB 121, which the 
committee has recommended for 
passage. This bill would preclude a 
commissioner from serving two 
consecutive terms. 

The committee has recommended to 
the Board of Governors of The Florida 
Bar to actively support the much- 
needed pay raise for the judiciary. 

The chairman is especially grateful to 
Eli Subin for his support as vice 
chairman of this committee. 


Tuomas J. SCHULTE 
Chairman 


Nominating 


Judicial Poll 


1976 was the first judicial election 
year since publication of the Model 
Judicial Poll Handbook. It was also the 
year that Florida adopted merit 
retention at the appellate courts level. 


While the handbook procedure was 
voluntary, most of the local bar 
associations followed it and utilized the 
facilities of the Bar for conduct of trial 
court polls. The Bar conducted the 
appellate court poll for contested 
offices. 


With mixed marks and media 
reviews, the poll seemed to work. The 
vast majority of those elected were 
rated as qualified by the polls. There 
were no suits or disciplinary 
proceedings as occurred before the 
procedure. 


The Judicial Poll Committee will 
recommend a preference poll for 
election years at all levels and an annual 
confidential performance poll at trial 
court level on other than election years. 
We believe that the preference poll will 
provide the voter and the news media 
with better information and secure 
better attorney participation. The 
confidential performance polls will 
assist the individual trial level judge. We 
will also recommend an improved 
system for confidentiality of those 
voting and data processing. 


The recommendations, if approved 
by the Board of Governors, will result in 
handbook changes. 


Bruce MARGER 
Chairman 


Labor Law 


The Florida Bar Labor Relations Law 
Committee has had an active year of 
service to the profession in our area of 
practice. The committee’s highest 
priority for the year has _ been 
presentation of continuing legal 
education programs in labor relations. 
The results of a survey of the 
membership demonstrated a desire for 
educational programs in Florida. 

Toward meeting this priority the 
committee conducted a one-day 
seminar on _ private sector labor 
relations developments in January in 
Tampa. The program was conducted 
exclusively for members of The Florida 
Bar engaged in labor law. The 
attendance far exceeded expectations; 
and from the comments of those 
attending, the quality of the program 
exceeded their expectations. 

In addition to this program, the 
committee, in cooperation with The 
Florida Bar Continuing Education 
Committee, held one-day seminars in 
Tampa and Miami on April 21 and 22, 
respectively, devoted to the 
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increasingly important field of public 
sector labor relations. 

The committee believes that the 
seminar programs serve the Bar in a 
substantive fashion as well as allowing a 
time when practitioners on the opposite 
sides in our area of the law can meet and 
improve professional relations. 

The committee’s second goal for the 
year was to bring more practitioners 
into the active operation of the 
committee. At the general meeting of 
committees in Orlando the committee 
adopted its first set of bylaws. A central 
thrust of this project was an attempt to 
guarantee a more democratic process 
for obtaining leadership positions. With 
such a guarantee, it is hoped that the 
committee’s work, in an area of law that 
highlights partisan interests, can be 
more bipartisan in its approach. 

A third major project was publicaiton 
of the committee’s newsletter, the 
Check-off, on a _ regular basis. 
Vice chairman Don Slesnick has done 
an excellent job in this difficult area. 

Remaining areas of committee work 
which deserve more prominent 
mention than space allows include: the 
high quality articles appearing in The 
Florida Bar Journal edited by Pat 
Coleman, the legislative reports by Jim 
Blue and study of different, and more 
meaningful, standards for designation 
in labor law. 

In summary, we believe we have had 
a productive year. The chairman takes 
this opportunity to thank the members 
and, especially, Mindy Byars, Debbie 
Ginn, Lynn McFarland, John Seabold 
and the remainder of the Bar staff for 
their excellent cooperation. 


WILLIAM E. SIZEMORE 
Chairman 


Law Enforcement Programs 


During the 1976-1977 administrative 
year of The Florida Bar the Law 
Enforcement Programs Committee 
considered a proposal which would 
seek by resolution of The Florida Bar 
support for the police legal advisor 
concept. The role of the police legal 
advisor has been favorably reviewed in 
The Florida Bar Journal on a number of 
occasions. There is in existence the 
Florida Association of Police Attorneys 
which has over 20 members. It was the 
committee’s belief that official support 
for the concept by The Florida Bar 
would encourage law enforcement 
agencies throughout the state to 
consider obtaining the services of 
police legal advisors. 

Another area under study by the 
committee has been developing a 
program under which law students in 
their senior year would serve as 
criminal law interns with local law 
enforcement agencies. The services 
would be provided without 
compensation but would result in law 
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school credits for the students. The 
procedure would be somewhat similar 
to that presently utilized by the state 
attorneys’ offices and public defenders’ 
offices. This program could be very 
beneficial to the law enforcement 
agencies who cannot avail themselves 
of full-time, in-house police legal 
advisors and who need legal assistance 
of the kind that can be properly 
supplied by legal interns subject to 
review by the city, county or state 
attorney having jurisdiction. 

The committee has supplied The 
Florida Bar Statewide Speakers Bureau 
with the names and addresses of three 
of its members who are willing to serve 
the bureau. Each of the committee 
attorneys volunteering for this bureau 
are experts in various areas of criminal 
law and criminal justice. 

The committee expects to finalize its 
1976-1977 programs during the 
statewide convention at Innisbrook in 
June 1977. 


Rosert R. DEMPSEY 
Chairman 


Law Week and American 
Citizenship 


As its name indicates, the Law Week 
and American Citizenship Committee 
is charged with the dual responsibility 
of coordinating and promoting the 
observance of Law Week and fostering 
good citizenship through a_ better 
understanding of the legal system. In 
connection with these responsibilities, 
our mandate provides that prime 
consideration should be given to the 
establishment of rapport between the 
local bar associations and The Florida 
Bar. 

To promote Law Week, the 
committee took the unprecedented 
step of making contact with each of the 
70 local bar associations a minimum of 
three times; in many cases, there were 
numerous additional contacts between 
the committee and specific local bar 
associations. We first encouraged the 
appointment of a Law Week 
chairperson, and as of the time of this 
report, 39 local bar associations had 
made such appointments. We then 
provided the chairpersons (as well as 
the presidents of bars which had not 
appointed chairpersons) with 
numerous suggestions, materials, 
sources, and assistance in regard to the 
preparation of their Law Week 
programs. 

The nature of the inquiries received 
by various members of the committee 
makes evident that the programs being 
prepared cover a variety of activities, 
from the traditional Law Day 


luncheons to radio and _ television 
shows, media coverage, and courthouse 
tours. Several bar associations have 
formed Law Day committees 


composed of judges and lawyers; at 
least one is planning to have an English 
barrister as a Law Day speaker; and 
several are obtaining proclamations 
and/or personal appearances by public 
officials at the local level. Competition 
is keen among several local bar 
associations for the award of merit to be 
presented at the Bar convention in June 
to the local bar associations with the 
best Law Week programs. This year for 
the first time the committee will be 
judging the entries for that competition. 

In addition, the committee was 
fortunate to obtain a contribution to 
The Florida Bar Journal by retired 
Justice B. K. Roberts in connection with 
Law Week, and we encouraged the 
federal judges in charge of 
naturalization ceremonies to schedule a 
ceremony during Law Week, providing 
an opportunity to impress upon the new 
citizens the importance of the law and 
the legal institutions in our system of 
government. 

Finally, and particularly with respect 
to the American citizenship aspect of its 
mandate, the committee this year 
continued its preparation and 
production of mock appellate 
arguments for distribution to high 
school students. This project, which is 
being carried out in cooperation with 
Instructional Televesion (ITV) in 
Broward County and the Florida 
Department of Education, is intended 
to present both sides of mock appellate 
arguments of landmark cases, including 
questions from the bench. Judges and 
lawyers volunteered their time to 
appear at the actual filmings; at the 
conclusion of each case the court 
reserves ruling, so that the high school 
classes which view the films may 
discuss the issues, arrive at a decision, 
and compare it to the actual, reported 
decision. This year 12 different tapes 


were produced for distribution by the 
Florida Department of Education. In 
addition, the tapes have been made 
available to the local bar associations 
for use in connection with Law Week 
1977. The committee intends to show 
the videotapes of two cases at the Bar 
convention in Innisbrook, on June ‘16 at 
9 a.m. 

The work of the committee this year 
has been both varied and enjoyable. We 
are especially pleased at the degree of 
communication established with the 
local bar associations throughout the 
state, and we hope to develop that 
communication into a _ continuing 
rapport during the coming year. 


Jose R. Garcia-PEDROSA 
Chairman 


Lawyer Referral Service 


During 1976-1977, the Lawyer 
Referral Service Committee continued 
its efforts in providing clients, using a 
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lawyer referral service, with a quality 
panel of attorneys. Through approval 
of The Florida Bar Board of Governors, 
t':e committee amended Article XV of 
The Florida Bar Integration Rule. 
Amendments include requirements for 
greater errors and omissions insurance 
coverage on panel members of local bar 
association referral services, and limits 
panel membership of a local referral 
service to attorneys who maintain an 
office in the geographic area covered 
by the service. 


Changes in the rules and regulations 
of the Statewide Lawyer Referral 
Service were also approved by the 
committee and the Board of Governors. 
Changes include the abolishment of the 
one-year minimum membership 
requirement and the inclusion of a 
limited waiver of confidentiality 
allowing the LRS Committee to 
suspend referrals to panel members, 
where probable cause has been found, 
until the outcome of grievance 
proceedings is known. 


In addition to maintaining the 
Statewide Lawyer Referral Service, the 
committee has promoted the creation 
of local referral services. The 
operations of the Lawyer Referral 
Service of St. Petersburg, Inc., has been 
approved by the committee and 
subsequently by the Board of 
Governors. 

The Third Annual Lawyer Referral 
Service Workshop held in October, 
1976 was a_ success. Participants 
obtained information on low fee panels, 
specialized panels, the effects of the 
Florida Designation Plan on lawyer 
referral and legal aid. Information on 
low fee panels has continually been 
assembled and distributed to local bar 
referral services interested in 
establishing this new program in LRS. 
Dialogue has opened once closed 
communication between LRS and legal 
aid. The misunderstandings of the 
duties and responsibilities of the two 
organizations have been resolved. 

In the coming year, the committee 
will continue to monitor the Internal 
Revenue Service auditing of local 
referral services. The committee will 
also continue to offer information 
which may assist local referral services 
in their appeal of the loss of their 
nonprofit organization tax status. 


The committee is also considering the 
possibility of obtaining errors and 
omissions insurance for The Florida Bar 
Lawyer Referral Service, and the 
establishment of a specialized local 


referral service in the Pinellas County 
area. 

I would like, at this time, to extend 
my thanks, on behalf of myself and the 
committee to our staff member, Mrs. A. 


Lee Cook, for a job well done. 


Rosert T. CLELLAND, JR. 
Chairman 


Legal Assistants 


The Legal Assistants Committee had 
planned for the past two years to 
conduct a seminar explaining the use of 
legal assistants, and at long last on 
November 18, 1976, at the Downtown 
Miami Dade Community College the 
seminar became a reality with an 
overflow crowd. Our speaker, Paul N. 
Luvera, Jr., of Mount Vernon, 
Washington, explained to us many 
interesting and profitable uses of the 
legal assistant. The attention and 
attendance at the seminar indicated 
very great interest in the future of the 
legal assistant in the State of Florida. 

Our committee sponsored a joint 
meeting of The Florida Bar Committee 
on Legal Assistants with The Florida 
Educators of Legal Assistants on April 
15, 1977, in Orlando. The main speaker 
at that meeting was K. G. Skaggs, 
director of the Paralegal Education 
Project of the American Association of 
Community and Junior Colleges. The 
meeting was very profitable and set the 
trend for closer cooperation with The 
Florida Bar and the educators of legal 
assistants. 

Our program for the rest of this year 
and for next year is to have a 
symposium of legal assistants and 
lawyers held in different areas of the 
state in an attempt to promote the 
proper use of legal assistants. 

A meeting of the committee will be 
held at the annual meeting at 
Innisbrook at which time members of 
the committee will make a report of the 
years progress in specific areas. 
Interested parties are welcome to 
attend the committee meeting. 


IRENE REDSTONE 
Chairman 


Legislation 


An initial task of the committee was 
to restructure The Florida Bar’s 
legislative program in its entirety. This 
was completed and an independent 
legislative counsel was retained to 
represent The Florida Bar. In addition, 
an assistant legislative counsel was 
retained to coordinate the Bar’s 
legislative efforts inhouse. This 
manpower restructuring is a great step 
forward for The Florida Bar. It is 
anticipated that it will be far more 
efficient in responding to the Bar’s 
legislative needs. 


The committee also actively assisted 
the Board of Governors in structuring 
the legislative budget of The Florida 
Bar for 1976-77 as well as 1977-78. 

The committee redrafted the 
Legislative Policy of The Florida Bar to 
make it more realistic and flexible. It 
also drafted a statement of principles 
by which the Board of Governors can 
react to legislation on a “concept” basis. 
The revised policy and the statement of 
principles are proving to be a great 
practical benefit thus far. 

The committee has also prepared an 
extensive report on judicial 
compensation in Florida. The report 
has been mailed to individual 
legislators, the judiciary of Florida, 
local bar association presidents, and 
members of the Young Lawyers Section 
and senior Board of Governors 
members. Additional copies are 
available to interested member of The 
Florida Bar upon request. It is hoped 
that this sizable project will result in 
legislative action increasing judicial 
compensation this season. 

The committee has reviewed a 
number of prefiled bills as well as other 
legislative matters of interest to the 
legal profession, the administration of 
justice, and the public interest. The 
committee has screened such legislation 
for presentation to the Board of 
Governors and recommended positions 
for the Board to take. 

The committee looks forward to 
diligently working in this legislative 
session which is shaping up as an 
extremely important one for the 
lawyers of Florida. 


TaLBoT D’ALEMBERTE 
Chairman 


Probate and Guardianship 
Rules 

Our main goal was to obtain revised 
Florida Rules of Probate and 
Guardianship Procedure during this 
Bar year and thereafter work up a 
proposed CLE program in behalf of the 
Real Property, Probate, and Trust 
Section of The Florida Bar. The 
committee, after holding two public 
hearings and several regular committee 
meetings during 1976, recommended to 
the Board of Governors of The Florida 
Bar a number of changes to the Rules, 
many of which were of a housekeeping 
nature as a result of statutory 
renumbering of certain sections of both 
the Florida Probate Code and the 
Florida Guardianship Law. The Board 
approved the committee’s recommend- 
ations and a supplemental petition 
setting out the recommended changes 
was filed with the Florida Supreme 
Court in behalf of The Florida Bar. 

The Florida Supreme Court adopted 
revised Rules of Probate and 
Guardianship Procedure in March. In 
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anticipation of the early adoption of the 
new Rules, a_ steering committee 
consisting of six members of the PGR 
committee was appointed. The steering 
committee has had several meetings 
with John N. Hogenmuller, CLE 
programs director, and Charles E. 
Early, director of the Probate and Trust 
Division of the Real Property and 
Probate Section of The Florida Bar, to 
make preliminary decisions concerning 
the presentation of a CLE program 
pertaining to the revised Rules. The 
presentations are tentatively planned 
for late October and early November 
1977. 


Space limitations prohibit me from 
personally recognizing and expressing 
my thanks to each of the many 
committee members who, at their own 
expense, traveled to various parts of the 
state to attend meetings and devoted 
much of their valuable time to 
committee work. I assure each of them 
that their cooperation and assistance is 
most appreciated and they have my 
grateful thanks. I do want to make 
special mention of William S. Belcher, 
chairman of the Real Property, Probate 
and Trust Law Section of The Florida 
Bar; Charles E. Early, director of the 
Probate and Trust Division of that 
section; Robert H. Willis, Board of 
Governors liaison member and 
member of a _ special PGR 
subcommittee; along with William L. 
Graddy, W. J. Reynolds, Robert M. 
Johnson, and William H. Platt, and 
steering committee members, W. J. 
Oven, Jr., who is also the immediate 
past chairman of the PGR Committee; 
Lyle D. Holcomb, Jr., Harry E. 
Gaylord, James R. Wilson, and Wilson 
Smith, each of whom has been of 
special assistance to me and to the 
committee. 


I take this opportunity to also express 
my thanks to the staff of The Florida 
Bar, and particularly Marshall R. 
Cassedy, John N. Hogenmuller, Eunice 
Adams, Mindy Byars, and Debbie Ginn 
for their administrative and secretarial 
assistance and their gracious and 
courteous cooperation in all our 
endeavors. In addition, all of our 
steering committee members are 
indebted to John N. Hogenmuller, not 
only for his making room and meal 
arrangements for the steering 
committee meetings held in Orlando, 
Tampa, and Miami, but also for his 
guidance and suggestions as to the 
scope and format of the proposed CLE 
presentation pertaining to the revised 
PGR Rules. We look forward to our 
continuing association with him. 

It has been a rewarding year for me to 
have had the opportunity to work with 
the above-mentioned persons and the 
other active PGR committee members 
and to number as friends so many 
capable people who are genuinely 
interested in, and willing to share their 
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time and talents in, trying to help make 
the best Bar better. 


JAMEs J. ALTMAN 
Chairman 


Professional Ethics 


The Professional Ethics Committee 
began the current fiscal year with a 
considerable backlog of requests for 
advisory opinions. We then suffered a 
major setback when two members of 
the committee who had made 
significant contributions resigned 
because of the press of their law 
practices and civic and other bar 
commitments, and a third took a leave 
of absence because of family illness. 
For a while, we were playing catch up. 

In recent years, the committee has 
received between 40 and 50 requests a 
year for advisory opinions. This year, 
we have to date released 23 opinions, 
eight more have been prepared and 
circulated to the committee for final 
approval, ten have been prepared but 
not yet circulated, and five are in the 
process of preparation. We expect to be 
current by the end of the fiscal year. 

If trends are detectable, an increasing 
number of the requests the committee 
receives deal with conflict of interest 
problems. There is an increase in the 
number of inquiries relating to 
interstate law practice. 

The committee has been in a holding 
pattern on requests for opinions relating 
to lawyers’ advertising. There are 
pressures from within the bar and from 
the federal government to relax the 
traditional ban on advertising by 
lawyers. We are awaiting the Supreme 
Court’s decision in the case involving 
the Arizona State Bar Association. Yet, 
the provisions of the Code of 
Professional Responsibility in effect in 
Florida which forbid advertising 
remain unchanged except as modified 
to allow The Florida Designation Plan. 

In recent years, the Board of 
Governors has petitioned the Supreme 
Court of Florida to amend the Code ina 
number of particulars. These have 
included provisions relating to the use 
of credit cards and nonlawyer 
personnel as well as the Designation 
Plan. Before the end of the present 
fiscal year, the committee will consider 
recommendations to the Board of 
Governors about additional 
amendments. Possible amendments 
relating to advertising aside, these 
include an amendment to eliminate an 
apparent inconsistency in the Code 
between the duty to disclose a fraud 
(DR 7-102(B)(1)) and the duty to 
preserve the confidences of a client 
(Canon 4), and whether DR 2-105(A) (3) 
should be amended to allow lawyers to 
advertise their availability as 
consultants to other lawyers in “legal 
journals” as distinguished from the 


present limitation to 
journals.” 

It seems appropriate in an end-of- 
the-year report to thank all those who 
have contributed so much time and 
effort to the committee’s work. The 
problem is that, once, begun, there is no 
place to stop. 

Because of space limitations, I will 
single out only two: Vice Chairman Jim 
Lehan, without a doubt the hardest 
working member of the committee, 
and Judge Hugh Taylor, the other vice 
chairman. Every committee chairman 
should have a vice chairman like Jim. At 
a time when Judge Taylor could sit 
back and accept the honors and 
accolades he so richly deserves for a 
lifetime of service to the State of 
Florida, he is busy practicing law, 
writing ethics opinions and expressing 
concern whether he is doing enough. 

One final, personal note that I hope 
will stop short of schmaltz. In winding 
down a number of years on the 
committee, I find that the most lasting 
impression is not of the scofflaws 
among us. It is of the many members of 
the Bar who are proud to be lawyers, to 
whom ethical conduct and personal 
integrity are all-important, and who try 
at all times to conduct themselves in a 
manner that will bring credit to 
themselves and to their profession. 


“local legal 


Dwicut SULLIVAN 
Chairman 


Student Education and 
Admissions to the Bar 


The committee has been most active 
this year in assisting Board of 
Governors’ members Ray Royce and 
Dave Shear in their efforts toward 
bettering the relations with the Board of 
Bar Examiners and in examining the 
standards for admission to the bar. 

The committee sought admissions 
and residency requirements from all 
jurisdictions, and based on the many 
received recommended to the Board of 
Governors that some sort of residency 
requirement be imposed and that the 
grading standard be raised. 

The chairman and vice chairman 
attended a special meeting with the 
Supreme Court, Board of Bar 
Examiners members, law school deans, 
and the leadership of The Florida Bar in 
the fall to discuss the issues set forth 
above. 


DEAN BUNCH 
Vice Chairman 


Unauthorized Practice of 
Law 


The unauthorized practice of law 
program in Florida continues to be 
recognized as one of the outstanding in 
the United States. The State Standing 
Unauthorized Practice of Law 
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Committee, consisting of 28 members, 
maintains liaison between the local 
circuit committees and the Board of 
Governors, oversees the operation of 
the 22 circuit committees and serves as 
an advisor to the Board of Governors 
and to the membership in the 
unauthorized practice area. The 
program is supported by one full-term 
staff attorney and four part-time 
investigators. 


In the past year, cease and desist 
affidavits were accepted in 68 cases and 
155 investigations remain pending. Six 
cases were successfully prosecuted 
before the Supreme Court, all resulting 
in permanent injunctions. Of this 
number, three involved foreign divorce 
operations, two involved lay persons 
performing legal services and one 
concerned a nonlawyer employed as an 
assistant public defender. 


Six cases remain pending before the 
Supreme Court for the unauthorized 
practice of law wherein The Florida 
Bar seeks citations of contempt and 
permanent injunctions. A number of 
these cases concern divorce kits and the 
preparation of divorce papers by lay 
persons. Additionally, the committee 
has under consideration several matters 
involving collection practices, real 
estate closings and lay representation in 
administrative hearings, any of which 
may constitute the unauthorized 
practice of law. 


During the year, the committee 
proposed to the Board of Governors a 
formal opinion, now designated as 
Opinion 77-1, which was adopted at the 
Board’s meeting on March 18, 1977. 
This opinion draws the line between 
legal services and nonlegal services 
which may be performed in the 
promotion and sale of employee 
benefit plans including pension plans 
and profit-sharing plans. 


The entire UPL program is 
dependent upon the support of the Bar 
and public to report to either the local 
circuit chairman or the staff in 
Tallahassee, each and every incident 
which may constitute the unauthorized 
practice of law. Only when a potential 
violation is brought to our attention can 
an investigation be commenced and 
appropriate action taken to terminate 
unauthorized activity. 


R. Layton MANK 
Chairman 


Corporation, Banking and 
Business Law Section 


This section consists of 13 active 
committees through which it carries 
out its work. The section has sought to 
increase its membership during this 
year by soliciting members of the ABA 
Corporation, Banking and Business 
Law Section who are not members of 
our section, by requesting lists of 
attorneys who have made designations 
in areas of practice which are within the 
scope of our section, and by advertising 
for members in The Florida Bar News. 


The Antitrust Committee, chaired by 
Sylvia Walbolt, Tampa, has been 
particularly active this year. This 
committee is planning and will conduct 
an educational course at The Florida 
Bar annual meeting in June. It will also 
obtain a prominent speaker on antitrust 
law for a luncheon meeting of the 
section at the annual meeting. 


The Banking Committee, chaired by 
Bruce Culpepper, Tallahassee, has 
held meetings with the Comptroller, 
who has authority to grant charters for 
state banks and regulate them. Such 
meetings have been helpful to 
committee members who represent 
banks. The committee plans other such 
meetings in the future in addition to 
establishing greater contact between 
attorneys who represent banks in order 
to share useful knowledge. 


The Bankruptcy Committee, under 
the chairmanship and vice- 
chairmanship of Albert Gordon and 
Alan Watkins, Tampa, is investigating a 
feasible method of collecting and 
making available to members of The 
Florida Bar opinions of bankruptcy 
judges in Florida which are now, for the 
most part, unpublished. 


John Shuman, St. Petersburg, is 
chairman of a new committee named 
Creditors Rights and Credit 
Regulation, which is designed to attract 
attorneys who represent those who 
extend credit and collect debts. The 
committee has furnished for publica- 
tion an article concerning the rapid 
changes in the law concerning debt 
collection and plans further activities 
to keep its members advised of changes 
in this field of the law. 


The Corporation Committee, 
chaired by Noel Nation, Miami, has 
been particularly active. It has several 
subcommittees at work, including one 
which is planning an educational course 
with the assistance of CLE. The 
committee is also studying cleanup 
amendments to the new Florida 
Corporation Code. 


The Corporate Counsel Committee, 
chaired by Wayne Allen, Miami, had a 
well-attended meeting at the general 
meeting of committees in September of 
1976, and seeks to share information 
and knowledge among those who serve 
as in-house counsel. 


The Designation Plan Liaison 
Committee, chaired by Don Norman, 
Fort Lauderdale, serves as a conduit of 
ideas from members and committees of 
our section concerning the operation of 
The Florida Bar Designation Plan. 


The Education Committee of our 
section is chaired by Paul Straske, 
Tampa, who does double duty as 
chairman-elect of the section. The 
committee is active in assisting with the 
planning for the annual educational 
program at The Florida Bar annual 
meeting and assisting other committees 
in coordinating educational programs 
with CLE. 


Our Legislative Committee, headed 
by Edward S. Jaffry, Tallahassee, 
stands ready to assist other committees 
in legislative efforts which they wish to 
undertake. 


The Patent, Trademark and 
Copyright Committee, chaired by 
Robert Duckworth, Orlando, has been 
active in problems peculiar to this field 
of practice under the Florida 
Designation Plan and in connection 
with legislation that has been enacted 
concerning the regulation of “invention 
brokers.” 


Michael Berke of Miami, chairman of 
our Publications Committee, oversees 
the production of our section 
newsletter, which is currently being 
published at the rate of three to four 
issues per year. He also assists in editing 
articles for the monthly Corporation, 
Banking and Business Law column for 
The Florida Bar Journal. 


James Beasley of Miami is chairman 
of our Securities Committee which 
continues to be active in the proposed 
revision of the Florida Blue Sky Law. 
This committee is also working with 
CLE in the production of an education- 
al course in its field. 


The Uniform Commercial Code 
Committee has been particularly active 
this year under the leadership of 
Winifred Sharp of Orlando. This 
committee has organized itself into 
subcommittees which are studying 
proposed amendments to the UCC. 
The committee has proposed 
legislation reversing the holding of the 
Florida Supreme Court in the 
International Harvester case. The 
committee is also working on 
production of an educational course 
together with CLE. 


JuLes S. CoHEN 
Chairman 
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Environmental Law Section 


The Environmental Law Section has 
completed a very active and successful 
first year. Acting on the petition of 
several hundred members of The 
Florida Bar, the Board of Governors at 
its November 1976 meeting approved 
the establishment of the Environmental 
Law Section. Complementary to 
establishment of the section, several 
initial section projects and programs 
were approved by the Board and 
implemented by the new section. 

In September 1976, the section, in 
conjunction with the Eminent Domain 
Committee of The Florida Bar, 


sponsored a seminar dealing with “The 
Taking Issue: A  Practitioner’s 
Perspective.” The seminar explored 
and critically analyzed a number of the 
key policy issues involved in property 
rights litigation and legislation and 
culminated in a_ spirited debate 
between public agencies and private 
practitioners. A compilation of key 
reports and journal articles developed 
for this seminar is available from CLE 
programs. 

A prime concern of the section has 
been to maintain and update the CLE 
publication, Environmental Regulation 
and Litigation in Florida. A major 
revision was published in loose-leaf 
form in October 1976 in conjunction 
with a CLE seminar dealing with basic 
principles of environmental law. It is 
the intent of the section to revise the 
publication at least annually and to 
expand its substantive contents as 
appropriate. 

Two additional seminars were also 
sponsored by the new section. In March 
1977, in conjunction with the Local 
Government Law Section, a program 
was offered entitled “Updating the 
Land Use Game In Florida.” In 
addition, in conjunction with the Real 
Property, Probate and Trust Law 
Section, the Florida Section of the 
American Society of Civil Engineers, 
and the Florida Society of Professional 
Land Surveyors, the Environmental 
Law Section jointly sponsored a major 
interdisciplinary seminar on Wetlands 
and Water Law. 


Water law will again be a theme of an 
intensive one and one-half day seminar 
to be held in October 1977 which will 
explore basic concepts of reparian 
rights, new regulatory programs, 
permitting requirements, and 
legislative action in the water law field. 

Finally, at its annual meeting 
preceding the Bar convention, the 
section will host the general counsel to 
the United States Environmental 
Protection Agency, William Frick, who 
will brief section members on recent 
developments in federal environmental 
law and regulations. 


Based on this vigorous first year, the 
section looks forward to providing 
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requisite educational opportunities to 
environmental law practitioners 
through seminars, the monthly 
environmental law column in The 
Florida Bar Journal, and a quarterly 
newsletter highlighting recent 
developments in the field. 


Rosert M. RHODES 
Chairman 


Family Law Section 


The Family Law Section has had a 
most productive and eventful year. For 
the first time the section has published a 
newsletter for its members, edited by 
George W. Headman of Melbourne, 
which was very well received by the 
section members. 


The section’s Legislative Committee 
has been dealing directly with 
legislators in an attempt to promote 
legislation which is in the best interest of 
the family unit and the people of 
Florida. 


The CLE Committee, headed by 
Eleanor Schockett of Miami, has 
contributed speakers and _ authors 
during the entire year and their work 
has been well accepted and 
appreciated. 


Michael J. Demarko of Pensacola, 
chairman-elect, has done an 
outstanding job as a CLE author and is 
presently the contributing Family Law 
Section member to the Dissolution of 
Marriage Legal Systems Manual to be 
published by the Bar. 


The “life blood” of our section is 
membership and we look forward to all 
persons who have designated family 
law in general practice to become 
involved with our section. 


Seymour Benson of Orlando is the 
membership chairman, and a drive for 
increased membership will be 
commenced immediately after the June 
meeting. 


For the first time a substantive law 
committee has been in operation, 
chaired by Melvyn Frumkus of Miami 
Beach. The purpose of the committee is 
to receive input from family lawyers of 
the state and tum such input into 
meaningful and workable legislation. 


The section had an _ outstanding 
seminar which featured Joseph 
DeCanto, leading authority on 
matrimonial taxation in the United 
States. Mr. DeCanto will make another 
presentation on Thursday, June 16, 1977 
at the annual Bar Convention at 
Innisbrook and all members of the Bar 
are invited and urged to attend. 


ArtHur D. GINsBuURG 
Chairman 


Trial Lawyers Section 


This has been a very active year for 
the Trial Lawyers Section. As the year 
progressed, the Trial Lawyers Section 
grew by over 40% to become the largest 
voluntary section of the Bar with over 
3,300 members. 

This year, the section initiated a 
continuing legal education program 
which produced four outstanding 
seminars: Human Dynamics I and II, 
Construction Contract Litigation and 
Credibility and Cross Examination. 
Those seminars resulted in a total of 
10,344 hours of designation credit. Plans 
are already underway for next year’s 
seminar program. 

The section again sponsored a trial 
practice seminar at the Young Lawyers 
Convention. Over 300 attended 6 hours 
of lectures and a moot trial 
demonstration. Another popular 
program which the section again 
presented was the Law School 
Advocacy Seminar held during April at 
each of the state law schools and 
featuring the examination of expert 
witnesses. 

Additionally, the section continued, 
in cooperation with the CLE program, 
to staff the Trial Advocacy course 
which was held twice this year at the 
University of Florida College of Law. 

To communicate with the members, 
the section launched a newsletter which 
was published four times during the 
year. It served to keep the trial lawyers 
informed on issues and developments 
of vital concern. 

During the year the section 
maintained a continuing involvement in 
the subject of designation. As this issue 
of the Journal goes to press the section is 
deeply involved in developing a 
prototype specialization plan with 
provisions for certification of 
competency. The section also has under 
current study the proposed new rules 
for admission to federal courts. 


Throughout the year various 
committees of the section maintained 
contact with other Bar sections and 
committees concerning areas of mutual 
interest. Through these efforts the 
section was able to offer its views on a 
variety of subjects such as rules of 
procedure, no-fault insurance 
proposals and relations with the 
judiciary. To stay abreast of the various 
programs and to provide continuing 
input, the executive council of the 
section met four times during the year. 
Meetings were well attended and there 
was a high degree of involvement by 
the council members in the various 
programs. 


One of the most important activities 
of the section cannot be reported at this 
time. At the deadline for this issue, the 
Florida legislative session had just 
begun. From all reports, it will be a 
most difficult time for individual rights, 
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access to the courts and the legal 
profession. Powerful individuals and 
special interest groups have already 
announced devastating proposals 
designed to effect the most severe 
changes in our system of jurisprudence. 
The section will be deeply involved in 
these issues. 

Finally, I have to report that an 
interesting convention program has 
been prepared. Thursday morning, 
June 16, a three-hour seminar, “The 
Jury Talks Back,” will be presented. 
The annual section luncheon and 
election will follow with F. Lee Bailey 
as the speaker. His topic is 
“Barristerism--the Case for Legal 
Specialization.” 


Larry S. STEWART 
Chairman 


Workmen’s Compensation 


The Bar year 1976-77 has been a very 
busy one for the Workmen's 
Compensation Section. The section as a 
whole met on two occasions and the 
Executive Council of the Workmen’s 
Compensation Section met on five 
occasions. 

The membership of the section grew 
drastically during this year, now 
totaling approximately 550. Efforts are 
being made to bring other lawyers 
vitally interested in workmen’s 
compensation into section member- 
ship. 

The rules committee of the 
Workmen’s Compensation Section 
worked very diligently in conjunction 
with the Industrial Relations 
Commission and representatives of the 
judges of industrial claims, to revise the 
Rules of Procedure for Workmen’s 
Compensation proceedings. These 
rules were submitted to the Supreme 
Court of Florida and have now been 
adopted. They will become effective 
July 1, 1977. 

The education committee prepared 
and distributed the first newsletter for 
the Workmen’s Compensation Section. 
This was certainly a good beginning 
and it is anticipated the newsletter will 
be expanded in the future. The 
education committee also worked with 
continuing legal education to present 
educational seminars in several areas of 
Florida, and the Workmen’s 
Compensation Section sponsored 
further educational programs in 
Tallahassee, Orlando, and Ft. 
Lauderdale. Also, an educational 


program was provided at The Florida 
Bar convention. 

The specialization committee in 
conjunction with the education 
committee worked very closely with 
The Florida Bar office to obtain 
designation credit for the various 
programs in the field of workmen’s 
compensation presented by the section. 
The committee has offered its 
assistance in developing guidelines for 
future certification of specialists in the 
field of workmen’s compensation. 

The judiciary committee has worked 
with the various district judicial 
nominating commissions and furnished 
information pertaining to reappoint- 
ment of judges of industrial claims. The 
committee has also furnished 
information to the section members as 
to when the various judges of industrial 
claims terms woud expire. 

The legislative committee has been 
working on a very comprehensive 
legislation program including 
legislation pertaining to attorneys’ fees 
and exclusion of workmen’s 
compensation proceedings from the 
Administrative Procedures Act. The 
legislative committee has furnished 
witnesses and other documentation to 
the various legislative committees 
studying the Florida Workmen’s 
Compensation Act and _ proposed 
changes. 

It has indeed been an honor to serve 
as your chairman for the year 1976-77, 
and I am certainly appreciative of the 
efforts of the members of the Executive 
Council, committee chairmen, and 
general membership to make this a very 
successful year for the Workmen’s 
Compensation Section. 


BERNARD J. ZIMMERMAN 
Chairman 


Young Lawyers Section 


The Young Lawyers Section began 
the 1976-77 Bar year with four major 
objectives. With a great deal of hard 
work by a large number of young 
lawyers, most of the objectives have 
been accomplished and those that have 
not, will be substantially completed by 
The Florida Bar Convention. And, why 
not? The Young Lawyers Section has 
enjoyed one of its greatest years. By the 
Florida Bar Convention, over 47% of the 
lawyers in Florida will be young 
lawyers under 36 years of age. The 
enthusiasm and energy of these lawyers 
are hard to contain and have resulted in 
a work product which has greatly 
benefited Florida’s legal profession. 


The initial objective of the Young 
Lawyers Section this year was to 
attempt to bridge the gap between The 
Florida Bar and the Florida Legislature. 
A strong “grass roots” legislative 
program was developed and 
implemented under the leadership of 


John W. Frost II of Bartow. Every 
member of the Florida House of 
Representatives and every member of 
the Florida Senate was assigned one or 
more young lawyers to call upon for 
legislative assistance, such as bill 
drafting, reviewing proposed 
legislation, research, etc. Dozens of 
legislators responded to this invitation 
and as of this publication, many man 
hours have been given by young 
lawyers to their legislators. The jury is 
still out on the effectiveness of this 
program but all indications are that the 
relationship of the Bar to the legislature 
has been greatly enhanced by this spirit 
of cooperation and assistance. 

The second major objective for 1976- 
77 was the passage of Amendment Two 
to the Florida Constitution providing 
for the selection and retention of 
appellate judges on the basis of merit. 
This project was initiated by the YLS 
over four years ago and successfully 
concluded this year under the 
leadership of John B. McCracken of 
West Palm Beach. A comprehensive 
historical booklet full of factual 
information relating to the judiciary 
was prepared and distributed to over 
400 lawyers, newspapers, radio and 
television stations, and other public 
service organizations. Dozens of 
speeches, television appearances, and 
appearances on radio “talk shows” were 
given. Young lawyers from throughout 
the state gave many hours of their time 
in support of Amendment Two. The 
result: nearly 75% of the voters in 
November approved Amendment Two 
and for the first time in the history of 
Florida, the selection and retention of 
appellate judges have been removed 
from politics. 

The third objective was in keeping 
with the Bylaws of the YLS to foster the 
discussion and exchange of ideas 
relative to the duties, responsibilities 
and problems of younger members of 
the legal profession, aiding and 
promoting their advancement, 
encouraging their interest and 
participation in the activities of The 
Florida Bar, and in general to further 
the purposes and objectives of The 
Florida Bar. In connection with this 
objective, the Young Lawyers Section 
engaged in a variety of projects 
including: 

Newsletter - Four newsletters were 
published and distributed to almost 
10,000 young lawyers under the 
leadership of the newsletter editor, 
Lawrence M. Watson, Jr., of Orlando. 
Each newsletter contained an in-depth 
analysis of current events affecting the 
legal profession, such as the relationship 
between The Florida Bar and the 
Florida Legislature, and the crisis 
within the federal and state judicial 
system. The newsletter has been 
recognized as one of the leading 
publications of this type in the nation 
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and serves as a model for other similar 
Bar publications. 

Bridge-the-Gap Seminar - Given in 
December in Tallahassee, Tampa and 
Miami to over 260 new lawyers, the 
four-day seminar directed by Lee L. 
Willis II of Tallahassee offered a 
comprehensive review of the 
fundamentals necessary to make the 
transition from law school to the 
practice of law. A_ textbook was 
published and distributed to over 350 
new lawyers giving forms, model 
complaints, and practical suggestions 
that will benefit the “new lawyer.” 

Fifth Annual Young Lawyers 
Convention - Almost 500 young lawyers 
and their wives converged on the 
Orlando Hyatt House near Kissimmee 
for an outstanding weekend of study, 
social events, and just plain ol’ good fun. 
Under the cochairmanship of Bill 
Hoppe (Miami) and George E. Mueller 
(Tampa), a complete weekend of 
activity at a modest cost was enjoyed by 
all. With the assistance of the Trial 
Lawyers Section and the General 
Practice Section, two _ substantive 
seminars were presented, and, under 
the leadership of Patricia Levey 
(Miami), a consumer seminar was 
sponsored for the wives of the young 
lawyers in attendance. The annual 
banquet at the convention attracted 
over 550 lawyers and spouses/dates (a 
record number). A tennis tournament 
involving over 200 young lawyers and 
their spouses took place. The highlight 
of the social events was the bar-b-que 
and western party in which clogging 
was officially introduced to the legal 
profession. The convention was closed 
with a prayer breakfast at which former 
Secretary of the Interior, Thomas 
Kleppe, was the featured speaker. The 
entire convention was outstanding and 
the activities brought together young 
lawyers from every circuit in the State 
of Florida. 

Evidence Code - At the request of 
Representative Billy Joe Rish, the YLS 


undertook a complete review and 
analysis of the new Florida Evidence 
Code. Under the chairmanship of 
Butch Wooten (Orlando), a complete 
study of the Code was made and 
recommendations for needed changes 
were submitted to the Florida House 
Judiciary Committee. 

Representation Within Board of 
Governors - The president and 
president-elect of the Young Lawyers 
Section fulfilled their responsibilities by 
attending every meeting of The Florida 
Bar Board of Governors during 1976-77 
and representing the interests of young 
lawyers from throughout the state at the 
meetings. In addition, a joint meeting 
was held for the second time between 
The Florida Bar Board of Governors 
and the Young Lawyers Section Board 
of Governors. For the first time in the 
history of the Bar, the president of The 
Florida Bar selected at least one lawyer 
for every committee that exists in The 
Florida Bar, and sought the advice of 
the president and president-elect of the 
Young Lawyers Section for the name of 
the young lawyers to serve on each 
committee. Finally, the president of 
The Florida Bar invited the president of 
Young Lawyers Section to tour the 
state with The Florida Bar Caravan and 
to meet with representatives from 
throughout the state concerning the 
problems of the lawyers in Florida. The 
relationship between the two Boards of 
Governors has never been better. 

The Florida Bar Convention - Plans 
have been made for activities involving 
young lawyers and all members of The 
Florida Bar at the convention in 
Innisbrook. On Friday night a bar-b- 
que and western party are planned for 
the entire convention and during the 
convention a “tubing party” down the 
Weeki Wachee River will take place. 

The fourth and final objective of the 
YLS was to develop a long-range 
program to encourage a better 
relationship and understanding 
between the general public and The 


WILLIAM L. GRAY, JR. 
MEMORIAL ESSAY CONTEST 


Mrs. Jean Gray of Miami has established a memorial essay 
contest in memory of her late husband, William L. Gray, Jr. Mr. Gray 
served The Florida Bar as a member of its Board of Governors and 
as a member of grievance and various committees for many years 
before his death on September 15, 1976. 


Topic: 
Length: 3,000 words or Jess 
Deadline: October 1, 1977 


Award: $500 cash to top winner 


Any topic dealing with professional ethics 


Who may enter: All members of The Florida Bar age 36 or younger 


Manuscripts should be typed double-spaced and submitted by 
the deadline to: William L. Gray, Jr., Memorial Essary Contest, The 
Florida Bar, Tallahassee, Florida 32304. The winning manuscript 
will be published in the December 1977 issue of The Florida Bar 


Journal. 
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Florida Bar. It was recognized at the 
outset of this Bar year that the image of 
the lawyer in Florida was not what it 
should be. The YLS, under the 
challenge of Chief Justice Overton, has 
set upon a course of action that will 
hopefully result in a better 
understanding of the legal system, and 
hence a better image for the lawyers. A 
textbook for use in elementary and 
secondary levels of education is being 
written and hopefully will be made 
available some time during Bar year 
1977-78 to all educational facilities in 
the State of Florida. In this textbook, 
the legal system and the role of the legal 
profession and the judiciary will be 
discussed. An educational program for 
elementary and secondary teachers is 
being sponsored under the leadership 
of the Young Lawyers Section to teach 
teachers how to teach the law. This 
program will take place in Orange 
County during the summer of 1977. 

Finally, at the law school level the 
YLS will continue to offer financial 
assistance to students and will sponsor a 
lecture series featuring nationally 
known speakers. Thus, from 
elementary school through law school 
the YLS will continue its effort to 
promote the legal profession. 

The Young Lawyers Section has 
clearly matured into a well disciplined, 
responsible segment of The Florida 
Bar. The parties and social events of the 
past are still there as are the fun and 
excitement. But these characteristics 
have been coupled with a sense of 
responsibility to improve the image and 
standing of the Florida lawyer and to 
insure the delivery of quality legal 
services. The Young Lawyers Section 
accepted the responsibility imposed 
upon it by its plurality membership 
within The Florida Bar. The future of 
the section looks even better and, with 
the assistance of hundreds of young 
lawyers, the future of the Florida 
lawyer will continue to be bright. 


BENJAMIN H. III 
President 


COMPLETE TECHNICAL 
EXPERT SERVICES 


Engineering (all areas); Negligence; 
Product liability; MEDICAL MAL- 
PRACTICE; Criminalistics; Accident 
reconstruction. Brochure. Medical 
doctors and technical experts on staff are 
available to consult and testify in all courts. 


(Medical Evaluations as low as $325) 


INTER-CITY TESTING & 
CONSULTING CORPORATION 
P. O. BOX 9203 
FT. LAUDERDALE, FL 33310 
(305) 565-0324 
Executive Offices 
3 Baker Hill Road 
Great Neck, New York 11023 
(516) 829-8762 


New Books 
Landlord and Tenant 


The American Law Institute has 
just published the Official Draft of 
Restatement of the Law, Second, 
Property (Landlord and Tenant), 
comprising two volumes. 

Although these two volumes are 
the beginning of a complete 
revision of the Restatement of the 
Law of Property, it is the first time 
the landlord-tenant relationship is 
treated in the Restatement. 

The publication of these volumes 
is the culmination of a project 
initiated by The American Law 
Institute in 1972 with Professor A. 
James Casner of Harvard Law 
School serving as reporter. 

The volumes deal primarily with 
the rights and obligations of the 
landlord and tenant in relation to 
each other and to successors in 
interest. The work also covers two 
areas of current interest: the 
landlord’s tort liability and 
retaliatory eviction. 

Two hardbound volumes 
containing 943 pages (plus front 
matter), are priced at $60 plus $3.60 
for postage and handling. Order 
from The American Law Institute, 
4025 Chestnut Street, Philadelphia, 
PA 19104; telephone (215) 387-3000. 


Florida’s Wetlands 


The selling of Florida’s swamps 
to hundreds of thousands of 
consumers across the nation is 
having a “devastating” impact on 
the environment of the state, 
according to a 540-page report 
released by INFORM, a New York- 
based nonprofit research group. 
Florida is making some progress in 
regulating these land sales 
operations in the last several years, 
according to the study. But 
INFORM’s PROMISED LANDS 2: 
Subdivisions in Florida’s Wetlands 
states that only two of the nine 
mammoth, self-styled “planned 
new communities” included in the 
study have employed adequate 
land and water resource protection 
practices. At none has the 
developer adequately protected 
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consumers. The subdivisions 
spread across 420,000 acres in 
fourteen Florida counties. 

INFORM’s report singles out two 
land_ sales projects for their 
especially poor policies. 

Poor environmental planning 
creates problems for consumers, 
according to INFORM. It cites 
flood hazards and shortages of 
potable drinking water as two of 
the commonest problems at Florida 
subdivisions. A majority of the 
subdivisions it studied have 
mapped and sold lots in areas which 
are likely either to be inundated by 
hurricane storm surges sometime in 
the next hundred years, or to be 
submerged during Florida’s rainy 
season. Six out of nine subdivisions 
covered by the study are in areas 
which have insufficient long-term 
good-quality water reserves for 
expected populations. 

The INFORM report on land 
sales projects in Florida is the 
second in the three-part series 
PROMISED LANDS. 

Copies of PROMISED LANDS 
are available from INFORM, 25 
Broad Street, New York City 10004, 
at $20 per volume. 


Legal Ethics 


Raymond L. Wise of Miami 
Beach has had the January 1977 
Supplement to his book, Legal 
Ethics, published by Matthew 
Bender, 235 E. 45th Street, New 
York, N. Y. 10017. The Supplement 
now contains the text of all 
amendments to the Code of 
Professional Responsibility and 
annotates the amended Code by 
adding references. 

There are some _ significant 
differences between the Florida 
and ABA Codes of Professional 
Responsibility, and ABA opinions 
relating to those differences, as 
reported in Wise’s book, should not 
be relied on in Florida. 

Florida’s Designation Plan is 
responsible for a few of these 
differences, as are our provisions on 
credit plans. Credit card usage is 
covered in DR 2-102(G), DR 2- 
106(D), DR _ 3-102(B), DR  5- 
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103(A)(3), DR 5-108, and DR 9- 
102(C) of the Florida Code. The 
ABA, however, has no provision for 
credit card usage. Differences 
concerning designations (or 
“specialties” under the ABA Code) 
are found in DR 2-101(A) and (B), 


and DR 2-105, and concerm 
permissible advertising. Florida 
allows designations to be 


publicized in certain situations not 
found in the ABA Code. This does 
not mean that the ABA is more strict 
about advertising; on the contrary, 
its new version of DR 2-102(A)(5) 
allows yellow page listings to 
include all information it permits in 
a law list or legal directory— 
designations, statements concern- 
ing credit plans, legal fees, hours 
open, etc. 

Provisions on group legal services 
also vary in the two codes. Under 
DR 2-103(D)(4), the ABA Code 
restricts an attorney to working for 
a nonprofit group legal services 
organization, or if it is for profit, the 
attorneys must not be employed or 
selected by the organization. The 
ABA’s ethical consideration 2-33 on 
group legal services is not found in 
the Florida Code; however, it is 
merely a reminder that an attorney 
practicing in a group legal services 
situation should still maintain his 
independence, integrity, compe- 
tence and devotion to the interest of 
individual clients—the same as 
Florida requires. 


The other significant differences 
between the codes are: 


1. DR 6-101 of the ABA code 
which prevents a lawyer from 
handling a legal matter which he is 
incompetent to handle. The Florida 
Code will allow him to accept the 
employment if in good faith he 
expects to become qualified or 
competent to handle the matter. 

2. DR 2-106 (C) of the Florida 
Code prohibits contingency fees in 
divorces, while the ABA does not 
mention it. 

3. Florida is more specific about 
the role of nonlawyer personnel— 
DR 3-103 and EC 3-6. 

4. One of the more important 
differences concerns the 
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confidences and secrets of clients— 
DR 4-101. The ABA and Florida 
agree that an attorney may reveal 
confidences and secrets when 
permitted by the disciplinary rules. 
However, the ABA says that the 
attorney may reveal confidences if 
required by law or court order, 
while Florida says he shall reveal 
the confidences under these 
circumstances, but he may first 
avail himself of appellate remedies. 
The ABA and Florida also disagree 
on revealing a client’s intent to 
commit a crime—Florida says the 
attorney “shall” reveal the intent, 
while the ABA says the attorney 
“may” reveal it. Along these same 
lines is the requirement in DR 7-102 
(B) that a lawyer reveal a fraud 
perpetrated on the court. The ABA 
softens this requirement by adding 
“he shall reveal the fraud . . . except 
when the information is protected 
as a privileged communication.” 

5. The last difference concerns 
communications to the jury—the 
ABA seems to prohibit most 
communications, even after the 
jurors are dismissed. Florida, 
however, in DR 7-108 and EC 7-29, 
allows the lawyer to interview 
jurors after discharge to determine 
if the verdict is subject to any legal 
challenge. 


—Reviewed by Elinor Smith 


The Impact of Inflation and 
Devaluation on Private Legal 
Obligations 


The loss of purchasing power of 
money is not only an unwelcome 
reality of our modern common 
experience, but is also a concern for 
the draftsmen of many private legal 
documents. The possibility, or 
perhaps even the inevitability, of 
devaluation or inflation causing 
depreciation of currency must be 
considered virtually every 
contract regarding future payments 
as well as other types of legal 
obligations. Silence may be too 
often the only treatment accorded 
this problem. 

In his recent book entitled The 
Impact of Inflation and 
Devaluation on Private Legal 
Obligations (Book Publishing 
Committee, Bar Ilan University, 
Ramat-Gan, Israel, 1976), Dr. 
Eliyahu Hirschberg draws on 
economic history and theory, as 
well as the law of three countries 
including the United States, to 
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present an extensively researched 
analytical discussion of such 
contemporary monetary phenom- 
ena. Although sometimes 
subordinated to the professorial 
propensity for a completely 
detailed analysis and dissection of 
causes and effects, the discussion 
provides the reader with an 
opportunity for understanding a 
complex modern topic. 

Dr. Hirschberg explores each of 
the three conceptual approaches to 
monetary value; namely, 
nominalistic (a unit of currency is 
always equal to itself), metallistic 
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(money is valued according to its 
metallic content) and_ valoristic 
(money is valued by its purchasing 


power). He explores these 
approaches from the viewpoint of 
public policy, economic theory, 
judicial decisions and the effects on 
private legal obligations. Emphasis 
is concentrated on the nominalistic 
approach which had been adopted 
principally in the modern context. 

The practical value of this book is 
attributable to the solutions offered 
by the author involving the use of 
value clauses in long-term 
contracts, and the use of monetary 
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theory for structuring a legislative 
approach to solving inequities and 
for assessing damages in tort and 
for breach of contract. Dr. 
Hirschberg has provided in this 
book a timely and _ historical 
prospective for present-day 
monetary problems inherent in 
many areas of private law. 


Reviewed by 
Laurence E. Kinsolving 


University of Miami 
Law Review 


The Winter 1977 issue of 
University of Miami Law Review. 
Volume 31, Number 2 is abstracted 
below. Copies may be obtained for 
$4 each or $12.50 per annum. 
Address all correspondence to: 
University of Miami Law Review, 
University of Miami, Coral Gables, 
Florida 33124. 


Bankruptcy Symposium 


The Chapter X Rules by Asa S. 


Herzog 

As a member of the Judicial 
Conference’s Advisory Committee 
on Bankruptcy Rules, Judge 
Herzog offers a unique insight into 
the recently enacted chapter X 
rules. The author analyzes the rules 
in the order in which they would 
appear in an actual chapter X case. 
As each rule makes its appearance, 
the author gives his opinion as to 
how the courts should interpret it, 
while keeping in mind the overall 
framework and purposes of 
bankruptcy proceedings in general. 
In short, Judge Herzog’s article 
serves as a practical guide to the 
practicing attorney. 


Bankruptcy, the Threshold of 
Change by Russell L. Hiller 


Congress is endeavoring to enact 
comprehensive legislation that will 
bring many changes to bankruptcy 
law. It is presently studying two 
proposed bankruptcy bills: the 
Commission Bill, proposed by a 
congressionally established study 
commission; and the Judges’ Bill, 


submitted by the National 
Conference of Bankruptcy Judges. 
The author compares the major 
significant proposals of these two 
bills and analyzes their impact on 
reform of bankruptcy law. 


“Fresh Cash”—Another Element of 
a Bankrupt’s “Fresh Start’? by R. 
Lewis Townsend 


The author reviews the roots of 
the “fresh start” concept in 
bankruptcy law and analyzes its 
application, through use of the 
“fresh cash” theory, as a factor in 
the search for a proper measure of 
damages in a section 17 (a) (2) false 
financial statement case. 


The 1976 Municipal Bankruptcy 
Law by Joseph Patchan and Susan 
B. Collins 


After generally surveying the 
history of municipal bankruptcy 
legislation in the United States and 
former chapter IX in particular, an 
in-depth analysis of the new 
chapter IX provisions is given. The 
article concludes that the new act, 
while having several imperfections, 


will well serve cities overburdened 
with debt. 


Ownership as a Basis for Summary 
Jurisdiction in Chapter XI 
Arrangements by Herbert Suskin 
and Bradford Swing 


Noting the importance of 
determining whether a bankruptcy 
court has summary jurisdiction, the 
authors point out that, absent 
consent, the factors necessary to 
make this determination are 
uncertain. This paper examines the 
controversy as to whether 
possession of disputed property by 
the debtor is the only sufficient 
basis to give summary jurisdiction 
or whether ownership, apart from 
possession, will also suffice. The 
authors examine the commenta- 
tors—Collier and Remington—as 
well as the case law and pending 
legislation on the issue. In 
conclusion, they recommend the 
adoption of a “substantial 
proprietary interest” test as a 
standard for summary jurisdiction. 


Comments 


The Changing Transportation 
Planning Process by Wade Peterson 


The author reviews the history of 
the transportation planning process 
and assesses the impact of recent 
federal statutory requirements for 
public hearings, relocation 


assistance, environmental impact 
statements, preservation of open 
spaces, and state action plans on 
transportation decisionmaking. 


Sentencing Alternatives to Fine and 
Imprisonment by Francis J. 
Merceret 


After reviewing the sentencing 
process from sentencing by the 
judge through appellate review, 
this commentary focuses on 
possible solutions to current 
problems. The commentator 
suggests several changes that 
should result in more uniform 
application of sentencing. Also, 
several alternative processes are 
reviewed and recommended for 
adoption. 


Foreign Attachment Power 
Constrained—An End to Quasi In 
Rem Jurisdiction? 


Pennsylvania’s foreign attach- 
ment procedures were held to be an 
unconstitutional violation of due 
process by the United States Court 
of Appeals for the Third Circuit. 
This note analyzes the evolving 
concept of due process in its 
relation to summary seizures and 
places the instant decision within 
that framework. The author 
attempts to evaluate the court’s 
attack of the attachment statute’s 
constitutionality based on a 
balancing test for procedural due 
process as well as the concurring 
opinion’s contention that a 
minimum contacts test should 
replace quasi in rem jurisdiction. 

By James S. Carmichael 


Jonnet v. Dollar Savings Bank, 530 
F. 2d 1123 (3d Cir. 1976) 


Postal Employees Are Not 
Protected From Garnishment 


The doctrine of sovereign 
immunity no longer protects the 
wages of postal employees from 
garnishment. The traditional ban on 
garnishment on the grounds of 
immunity of the government from 
suit is no longer applicable to the 
United States Postal Service after 
the Postal Reorganization Act 
which created an independent 
federal agency amenable to suit. 


By Kathleen Markey 
Standard Oil Division, American 


Oil Co. v. Starks, 528 F.2d 201 (7th 
Cir. 1975) 
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the telephone that 
remembers numbers. 


And dials them at a touch of a button. 


The Touch-a-matic telephone is really These buttons 


allow you to add or Directory- at-a-glance. 


a special kind of telephone. It will save A eucaimostten 
time and tempers in any office or home. : 

Call your Southern Bell Business Office 

for more information on the phone 

that remembers. 


a 
So One-button dialing 
ut ern Bel eliminates possible 
dialing errors. 
Last number dialed The Touch-a-matic 
Press this button to phone can also be 
re-dial the last number used as a regular 


manually dialed telephone 
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Affiliate of The St. Paul Companies, Inc. 


As strong i were growing 
as we are... throughout Florida 
to serve you. 


We’ re deeply rooted in Florida, and growing 
to serve new customers. 


At your St. Paul Title office or agency, we 
know you want prompt, accurate title service. 
As one of The St. Paul Companies, Inc. (among 
Fortune’s top 50 financial corporations), we do 
our best to combine security with enthusiastic, 
personal service. 


If you are looking for an underwriter — or would 
like to recommend an associate, contact 
Mr. Stuart Stein, Belcher Plaza, Building K, 
Suite 229, Clearwater, Florida 33518 or 

/ call 1-800-282-0103. 


INSURANCE CORPORATION 
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By Stephen Marc Slepin 


Consistency may be a jewel, as 
the philosopher said, and it may 
even be the hallmark of 
jurisprudence as such -- but it is not 
characteristic of our law. 

In Goldsmith v. Buena Vista,___ 
So. 2d_____ (Oct. 29, 1976), cert. 
den., DLS 4-2966, the JIC, after 
litigation regarding benefits, had 
awarded rehabilitation, temporary 
total disability. The carrier took the 
matter on appeal, and the Industrial 
Relations Commission pretermit- 
ted discussion of the points raised 
by the carrier, by and large, but 
remanded for more expansive and 
explanatory finding of fact by the 
JIC. The JIC held a hearing and 
entered an order again awarding 
rehabilitation as against the 
employer. Again the matter was 
taken to the Commission, which 
found that the 1975 amendment to 
§440.49(1), Chapter 75-209, Laws of 
Florida, deprived the JIC of 
jurisdiction inasmuch as the 
division should have been given a 
chance to evaluate the rehabilita- 
tion prospects of the claimant. The 
judge was barred from holding a 
hearing unless the division was first 
joined as a party. 

It was argued to the Commission 
and to the Supreme Court on 
certiorari (certiorari was denied) 
that the 1975 amendment was on its 
face inapplicable: the judge had 
already held a hearing before the 
effective date of that provision, had 
held the hearing upon direct 
remand by the Commission, and 
since no funds were sought from the 
special fund (which was a 
precondition of the 1975 
amendment, where the division 
was to be joined as a party) the 
division never needed to be joined 
as a party. That argument was 
unavailing, and the case was sent 
back to the JIC to begin anew. 

On March 17, 1977, the Supreme 
Court, speaking through Justice 
England, decided the case of Keith 
v. City of Altamonte Springs (Case 
No. 49,836) wherein the issue was 
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Workmen’s Compensation 
Recent Developments 


again raised. This time the court, 
reversing the IRC, ruled that the 
division need be joined as a party 
only where the _ rehabilitation 
money is sought from the special 
fund -- not where it is sought as 
against the employer/carrier. To 
put it in the court’s words, where 
the money is sought from the 
employer/carrier: “There is 
absolutely no reason that the 
division need be made a party in 
those situations.” 

To the extent that denials of 
certiorari in workmen’s compensa- 
tion cases operate as adjudications 
on the merits, as declared in the 
Munday case, we are faced with a 
conflict at the Supreme Court level. 

To the extent that Munday is no 
longer operative, perhaps by the 
continental law of desuetude, we 
are faced with the problem of 
somebody being asleep at the 
switch. Which may be an ever- 
present problem in our legal 
system. 


An interesting development 
which may affect workmen’s 
compensation adjudications has 
occurred. 

The First District Court of 
Appeal has held in Florida 
Education Association/United v. 
Public Employees Relations 
Commission, Case No. BB-246, 
January 1977, that where an agency 
of the executive branch of 
government is, pursuant to the 
Administrative Procedure Act, 
presented with a petition for 
rulemaking, which proposed rule 
raises constitutional questions 
(determinative of whether the rule 
ought to be passed or ought not) the 
agency may adjudicate the 
constitutional issue to arrive at its 
determination whether or not to 
promulgate the rule. 

Cf., Barruetta v. Seaferro 
Company, IRC Order 2-1986; 273 
So.2d 77. 

If the district court’s adjudication 


is correct and is not limited 
exclusively to rulemaking matters, 
there is some question as to whether 
the judges of industrial claims and 
the Industrial Relations Commis- 
sion are compelled to continue 
refusing to adjudicate such 
questions, allowing counsel to 
preserve them for Supreme Court 
review under Section 440.27, F.S. 
If the JICs and IRC are not under 
the Administrative Procedure Act, 
they would seem to have a greater 
dignity than mere administrative 
agencies -- which the district court 
has now held may _ consider 
constitutional matters. 

If the JICs and IRC are under the 
Administrative Procedure Act, then 
they would certainly have the 
authority under the DCA’s ruling to 
consider constitutional matters 
involving rule adjudications -- 
although §120.54(14) inexplicably 
exempts JICs from the rulemaking 
requirements of the Administrative 
Procedure Act at present. 

It remains to be seen whether the 
district court’s ruling on this point is 
and will in the future constitute 
viable law. It remains to be seen, 
further, whether the Supreme 
Court in 440.27 certiorari reviews 
will accord with the district court’s 
opinion, inasmuch as it is unlikely 
that workmen’s compensation 


Stephen Marc Slepin, Tallahassee, writes 
this column on behalf of the Workmen's 
Compensation Section, Bernard J. 
Zimmerman, chairman. 
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WORKMEN’S 
COMPENSATION 


matters will get to the district court 
unless practitioners invoke the 
Administrative Procedure Act at 
discreet points of workmen’s 
compensation proceedings. 


It has been widely mentioned 
that the vast number of IRC orders, 
including opinions as distinguished 
from short-form affirmances, 
appear as per curiam. Previously 
orders were authored by the 
chairman or members of the 
Commission with authorship 
displayed, except for short-form 
affirmances or rather run-of-the- 


mill procedural orders, or under 
special circumstances known only 
to the Commission. 

The effect is that oral argument is 
more usually denied than at any 
time in the history of the 
Commission; orders with opinions 
are more regularly appearing as per 
curiam rather than as written by any 
member of the Commission; and 
the Commission has reverted to use 
of a research pool rather than (on 
the court model) a specifically 
trained and attuned judicial 
research aide for each judge. 

The results of this organizational 
and adjudicative modification will 
probably be perceived in direct 
ratio as one has a record of success 
or failure in the Commission. 


eo 
Four new judges are about to 


take their places in the industrial 
claims judiciary of Florida. 


Replacing Judge Wilke 
Ferguson, who was recently 
appointed to the circuit bench by 
the Governor, is William Johnson, 
formerly of Kaplan, Dorsey, and 
Sicking firm in Miami. 

Replacing Judge Barry Salzman, 
who is retiring to enter private 
practice in St. Petersburg, is Steven 
Everhart, presently in practice with 
William Blews of St. Petersburg. 


Mark Polen has been designated 
to ascend to the industrial claims 
bench in the Broward County 
office; Polen formerly practiced in 
Miami and more recently in Fort 
Lauderdale. 


Jonathan Alpert, noted author 
and practitioner, shall in May 
assume the bench in St. Petersburg, 
replacing retiring Judge Richard 
Davis. 

The Workmen’s Compensation 
Bar wishes good fortune to these 
fine gentlemen. 


THE NATIONAL INSTITUTE 
FOR TRIAL ADVOCACY 


Announces the Third Annual Intensive Program in 


TRIAL ADVOCACY 
for the 


SOUTHEAST REGION 


The program is divided into two parts 


FIRST PART SECOND PART 
Aug. 13 - Aug. 20, 1977 Jan. 7 - Jan. 14, 1978 


PARTICIPANTS MUST ATTEND BOTH PARTS OF THE PROGRAM. BOTH PARTS WILL BE HELD 
AT THE UNIVERSITY OF NORTH CAROLINA, CHAPEL HILL. 
The program is designed primarily for young lawyers with one to five years of experience in trial practice. Student 


lawyers will perform as trial counsel under the guidance of a teaching team that includes an experienced trial judge, 
experienced trial lawyers and a law teacher. Members of the teaching team will also demonstrate various trial skills. 


NOTICE OF 
NONDISCRIMINATION: 


The National Institute for Trial Advocacy does 
not discriminate among candidates on the basis of 
race, religion, or sex. The Institute encourages 


applications from minority groups and from 
women. 


For a detailed brochure, 
please write to: 


Christine A. Opp 

Southeast Regional Director NITA 
University of North Carolina 
School of Law 

Chapel Hill, NC 27514 
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Major Medical 
Expense 


up to $37,500 in protection for you, your 
employees and eligible family members. 


Super Major 


Medical Expense 


up to $250,000 in benefits over and 
above your existing insurance. 


Lawyer’s Liability 
Package 


professional liability, premises liability, 
personal injury liability, employer's non- 
owned auto liability, plus “all-risk” office 
professional property protection. 


Hospital Indemnity 


$50 a day in supplemental cash for extra 
hospital expenses for you and eligible 
family members. 


Group Life Insurance 


$10,000 low cost life insurance for the 
attorney, simultaneously providing 
financial assistance to The Florida Bar 
Foundation. 


Individual Retirement 
Account (IRA) 


Tax-deductible contribution up to 15% 


€ Poe and Associates, Inc./P.O. Box 1348/Tampa, FL 33601 


We’re good people to know. 
Because you never know 
what will happen next. 


Write or call today for information on 
The Florida Bar insurance plans. 


Telephone 


f I'd like details on the following insurance plans of The Florida Bar: v 
Major Medical Expense _| Group Life ' Disability Income 

Super Major Medical Expense Lawyer’s Liability Accidental Death and 
Life Insurance Package Dismemberment 

IRA _| Hospital Indemnity Workmen's Compensation 

Name Address 

City State Zip 


of your income—to a maximum of 
$1,500—each year. 


Disability Income 
Protection 


up to $400 per week income protection 
for you and your employees for acci- 
dent and sickness. 


Accidental Death 


and Dismemberment 


up to $200,000 low cost 24-hour accident 
protection for you and your employees. 


Workmen’s 
Compensation 


protection from your statutory liability 
under Florida’s Workmen’s Compensa- 
tion Law. 


Life Insurance 


up to $100,000 low cost term protection 
for you and your employees. 


Poe &Associates, Inc. 


Telephone Numbers: Miami (305) 751-9765 
Tampa (813) 228-7361 North Port (813) 426-5001 
Orlando (305) 896-7231 Ft. | auderdale (305) 491-1080 
Orlando (305) 273-3770 Jacksonville (904) 398-1112 
Venice (813) 488-6738 Lakeland (813) 687-0212 
Administrators for The Florida Bar insurance plans 


Date 
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Criminal Trials 
By D. Frank Winkies 


Imagine this trial situation - the 
crucial adversary witness is 
entering the courtroom to testify 
and you, as defense counsel, have 
never talked with him, obtained 
any statement from him or taken his 
deposition prior to trial. A case of 
malpractice? Hardly, since the 
situation is a federal criminal trial. 
Current federal law provides no 
means for a criminal defense 
attorney to obtain a_ pretrial 
statement from a government 
witness or take his deposition. In 
fact, it is left to the witness’ 
discretion (or indiscretion) whether 
or not he will even talk to the 
defense lawyer. The law is illogical 
and contrary to the interests of 
justice. It should be changed. 


Historical Background 


Traditionally, criminal discovery 
has been narrow in scope because 
of three considerations: (1) the 
broad disclosure of the 
prosecution’s case might result in 
perjured or manufactured 
evidence; (2) prosecution 
witnesses might become discour- 
aged or intimidated if confronted 
by the defendant before trial; and 
(3) since the defendant cannot be 
forced to testify against himself, he 
might have the advantage to 
surprise the prosecution at trial.! 

Depositions in criminal cases 
were unauthorized at common law 
and “it was early determined that 
no power existed in the federal 
courts to order the taking of 
depositions in criminal cases.”2 
However, the Judiciary Act of 1789 
provided for depositions to be 
taken in any case to prevent a 
failure of justice.’ 

In United States v. Cameron,‘ 
the Act was held to be applicable in 
criminal cases and authorized the 
defendant to take witness’ 
depositions since the witnesses 
were hundreds of miles away, their 
testimony was material to the 
defendant’s defense, the defendant 
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Taking of Depositions in Federal 


was unable to pay the costs of 
transporting the witnesses and 
public funds could not be used to 
transport the witnesses since they 
resided beyond the court’s district. 
The court reasoned that “sound 
policy undoubtedly demands a 
party accused of a crime in a federal 
court shall have the same rights with 
respect to obtaining evidence in his 
defense as are enjoyed by persons 
accused in state tribunals.”> The 
court found that Missouri law had 
for years authorized such 
depositions in criminal cases. 

The Judiciary Act was codified 
under 28 USC $644 and held by 
other courts to be applicable in 
criminal cases where the defendant 
could show there existed 
exceptional circumstances which 
dictated that a witness’ deposition 
be taken and that the deposition 
was necessary to prevent a failure 
of justice.* The defendant also had 
the burden to establish the 
testimony was material to his 
defense.’ The decision to allow 
taking a deposition was 
discretionary with the court;§ 
however, the defendant had the 
opportunity to take the deposition 
of any prospective witness. 


Rule 15(a) Federal Rules of 
Criminal Procedure, promulgated 
by the Supreme Court, provided 
that a defendant may take the 
deposition of a prospective witness 
where the witness may be unable to 
attend trial, his testimony is 
material, and it is necessary to 
prevent a failure of justice. The 
courts used the same standards to 
judge a motion made under this rule 
as they had under 28 USC $644. The 
motion was directed to the court’s 
discretion and granted only in 
exceptional circumstances where 
the defendant could show the 
witness would not be able to be at 
trial but was willing to be deposed, 
his testimony was material and 
without it justice would be denied.® 

In 1970, as part of the Organized 


criminal 


Crime Control Act, Congress 
enacted 18 USC §3503, which 
superseded rule 15.!° The statute for 
the first time granted the 
government the right to take a 
witness’ deposition to preserve 
testimony where exceptional 
circumstances existed, it would be 
in the interest of justice, and the 
Attorney General certified that the 
deposition was to be taken in a case 
against a person involved in 
organized criminal activity. The 
term “organized criminal activity” 
was used in a very broad sense.!! A 
defendant could also take a witness’ 
deposition if exceptional 
circumstances existed; however, 
the moving party, whether it be the 
government or defendant, could 
only take the deposition of its own 
witness.!? 

In 1975, rule 15 was amended to 
allow any party, upon motion and 


WINKLES 


D. Frank Winkles of Winkles & Trombley, 
P.A., Tampa, received his B.A. in 1969 from 
the University of South Florida and his J.D. 
in 1972 from the University of Florida 
College of Law. He was a law clerk to 
William Terrell Hodges, United States 
District judge for the Middle District of 
Florida, from 1972 to 1973 and assistant 
United States attorney for the Middle 
District from 1973 to 1975. 

Winkles writes this column on behalf of 
the Criminal Law Section, Judge Benjamin 
Tench, chairman; Meredith Cohen, editor. 
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CRIMINAL LAW 


order of the court, to take the 
deposition of his own witness 
where exceptional circumstances 
exists and it was necessary to 
prevent failure of justice. 


Discovery Depositions Not 
Allowed 


It is clear that under present 
federal law a criminal defendant is 
not entitled to take pretrial 
discovery depositions.'? However, 
rule 15(g) provides that the parties 
may agree to allow depositions. 

The 1975 Advisory Committee 
Note to rule 15(a) states that the 
amended rule is not to be used as a 
“method of pretrial discovery nor 
primarily for the purpose of 
obtaining a basis for later cross 
examination of an adverse witness” 
and “does not authorize a discovery 
deposition of an adverse witness.” 
This is somewhat contrary to 
decisions under former rule 15 and 


28 USC $644 in that the defendant 
could take the deposition of a 
government witness if the 
requirements previously men- 
tioned were met. It could be argued 
that the requirements have not 
changed since the defendant has 
always had to show the proposed 
testimony would be material to his 
defense and, therefore, the witness 
would not be considered adverse.'* 


Deposition Allowed Where 
Party’s Own Material Witness is 
Unavailable 


Under the present rule 15(a), in 
order to take a witness’ deposition a 
defendant or the government upon 
motion must show the “exceptional 
circumstances” of the case require 
the deposition be allowed or justice 
will be prevented. The “exceptional 
circumstance” required by 18 USC 
§3503(a), and the present rule 
(which is patterned after that 
statute) are satisfied if the standards 
of former rule 15(a) are met.'5 
Therefore, the criteria to be met 
under the present rule to take a 
witness’ deposition are a showing 
that the witness may be unavailable 
for trial, the prospective testimony 
is material to the moving party’s 
case, and without the testimony 


TIME 


THE FLORIDA BAR. 


WRITING. 
CHECK/RECEIPT 
TRUST LEDGER 


PEGSKRIT ), LEGAL TRUST 


ACCOUNTING SYSTEM 
offers your firm: 
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there would be a failure of justice. 


Moore, supra. There is no 
requirement that it be shown the 
testimony would tend to exonerate 
the defendant.'* There need only be 
an adequate showing that the 
testimony anticipated would be 
material and that might possibly be 
unavailable.!” The burden is on the 
moving party to establish the 
necessity of the deposition. 

Generally, the most common 
reason for seeking a deposition is 
where the witness is a foreign 
national who resides outside the 
United States and is not subject to 
subpoena.'* A United States citizen 
or resident who is in a foreign 
country is subject to subpoena 
under 28 USC $1783 if the court 
finds his testimony necessary in a 
criminal case. It appears that a 
United States citizen or resident 
alien generally could not be 
“unavailable” unless he disobeyed 
the subpoena. However, such a 
failure to comply may cause the 
person to be held in contempt 
under 28 USC §1784 and subject 
him to a fine up to $100,000 which 
can be satisfied by sale of the 
person’s property located in the 
United States. 

The other reasons for seeking a 
deposition is where there is a 
possibility the witness may be 
unable or prevented from attending 
trial due to age, illness or other 
infirmity, when it is necessary to 
preserve testimony.'® 


Proposal to Allow the Taking of 
Depositions 


The present federal law is 
unnecessarily and _ illogically 
restrictive in not allowing 
depositions in criminal cases. The 
traditional reasons - possibility of 
perjury and manufacturing of 
evidence, witness intimidation, and 
the defendant’s advantage in 
asserting his fifth amendment 
privileges - are speculative and false 
reasons for not allowing such 
depositions. There is no more of a 
reason to believe a_ criminal 
defendant would foster perjury and 
false evidence if depositions were 
allowed. Those same opportunities 
presently exist with or without the 
right to take depositions. There are 
ample federal criminal statutes to 
deal with such actions if they occur 
during a deposition. The same 
reasoning applies to any possible 
witness intimidation. Further, the 
U.S. attorney could move for a 
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protective order in those cases in 
which he truly believed there 
would be witness intimidation. 
Neither can it be argued the 
defendant would have a substantial 
trial advantage because he would 
be able to assert his right not to 
testify at deposition prior to trial. 
Generally, in most cases the 
government has taken several 
statements from the defendant or 
he has testified at length before the 
grand jury. The government also 
generally has detailed statements of 
all witnesses either from 
investigative interviews or grand 
jury appearances. In those instances 
the true advantage is overwhelm- 
ingly in the government's favor. 
The Congress or Judicial 
Conference of the United States 
should establish statutes or rules 
allowing discovery depositions in 
federal criminal cases. Further, in 
most cases, especially those where 
there is no hint of violence, the 
government should agree to allow 
depositions to be taken of crucial 
witnesses. Depositions would allow 
the defendant to properly prepare 
for trial and avoid surprise. The 
current Florida Rules of Criminal 
Procedure provide for the 
defendant to take unlimited 
discovery depositions.”° The use of 
discovery depositions in federal 
cases would most likely have the 
effect of disposing of many cases 
without trial as often happens in 
Florida state courts. The strengths 
and weaknesses of each case would 
be substantiated sooner and the 
ensuing plea negotiations and 
dismissals would lighten the heavy 
criminal trial dockets of the federal 
courts. There would be substantial 
savings in judicial time and 
expenses. The trial of federal 
criminal cases would be more open 
and fair and not shrouded in 
mystery and surprise. And the 
primary aims of our criminal justice 
system, to see that justice is done, 
would be accomplished. Then you, 
as defense attorney, would not have 
to surmise about that crucial 
witness entering the courtroom. 0 


FOOTNOTES 


! Developments in the Law-Discovery, 74 
Harv. L. Rev. 940, 1052. 

? Luxenberg v. United States, 45 F.2d 497 
(4th Cir. 1930) citing United States v. 
Thomas, (1847) CC Dist. Col.) 1 Hayw. & 
H. 243, F. Cas. No. 16476. 

3 United States v. Cameron, 15 F. 794 
1883). 
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(9th Cir. 1941). 
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8 Wong Yim v. United States, 118 F.2d 667 
(9th Cir. 1941). 

® United States v. Whiting, 308 F.2d 537 
(2d Cir. 1962); United States v. Hoffman, 24 
F. Supp. 847 (S.D.N.Y. 1938). 

10 WRIGHT, FEDERAL PRACTICE AND 
ProcepurE, Rule 15, Depositions §241. 

1 Rep. Poff 116 Cong. Rec. 35 293 (1970). 

12 WIGHT, supra note 10. 


13 United States v. Grado, 154 F.Supp. 878 
1957); United States v. 


14 United States v. Whiting, 308 F.2d 537 


Correction: 


In this column in the April 1977 
issue, the article, “Criminal Tax 
Fraud Investigations—Some 
Useful Guidelines for Counsel,” by 
James R. Costello, Jr., contained an 
incorrect word that changed the 
meaning of the statement at top of 
column three, page 216. 

The sentence (starting at the 
=" of column two) should have 
read: 


(2d Cir. 1962); United States v. Broker, 246 
F.2d 328 (2d Cir. 1957); United States v. 
Hagedorn, 253 F.Supp. 969 (S.D.N.Y.1966). 

15 See United States v. Singleton, 460 F.2d 
1148 (2d Cir. 1972); United States v. 
Glessing, 11 FRD 501 (D. Minn. 1951). 

16 United States v. Hagedorn, 969 253 F. 
Supp. (S.D.N.Y. 1966). 

17 Id; United States v. Grado, 154 F.Supp. 
878 W.D.Mo. 1957); but see, United States 
v. Bello, 532 F.2d 422 (5th Cir. 1976). 

18 McClellan, Cong. Rec. S. 12875 (1975); 
United States v. Bronston, 321 F.Supp. 1269 
(S.D.N.Y. 1971); United States v. Whiting, 
308 F.2d. 537(2d Cir. 1962). 

19 Hagedorn, 253 F.Supp. 969(S.D.N.Y. 
1966); United States v. Rosenstein, 303 
F.Supp. 210 (S.D.N.Y. 1969). 

20 Fa. R. Crim. P. 3.220(d). 


Unless the requested material is 
disastrous to the client’s case, 
counsel should always produce 
records otherwise readily 
obtainable by the special agent, for 
the voluntary production of such 
records alone may not fall within 
the definition of “cooperation” and 
the decision to produce is not as 
emotionally charged as a 
“cooperation” decision. 
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By Leon Pomerance 


The limited partnership has been 
used as the primary organizational 
entity for tax shelters dealing in the 
real estate area. There are three 
basic reasons for this: limited 
liability; pass-through of 
deductions; and an increase in the 
investor’s basis to the extent of his 
share of the partnership’s 
nonrecourse liabilities. Although 
the corporation offers limited 
liability, it will not offer the pass- 
through of deductions unless it is a 
Subchapter S corporation. There 
may be technical reasons why this 
status is unavailable, such as more 
than 20 percent of the gross receipts 
constituting passive investment 
income. In addition, the investor’s 
basis in a Subchapter S corporation 
will not be increased to the extent 
that the corporation is subject to 
indebtedness, recourse or 
nonrecourse, nor will stockholder 
guarantees of corporate indebted- 
ness increase his basis for 
deductibility.! 

The effect of the 1976 Tax 
Reform Act could best be explained 
within designated areas of this 
article by factual illustration. 


Let us assume as of January 1 of this year, a 
contract for the purchase of real estate was 
entered into by the purchaser, a limited 
partnership, and that the agreement 
provided for a total purchase price of 
$1,200,000 to be paid in the following 
manner: an existing mortgage to be taken 
over in the amount of $1,150,000, the 
remaining $50,000 is to be paid in cash at or 
prior to the time of closing. The limited 
partner is to provide all of the cash that will 
go into the venture. During the year, the 
partnership sustains operating losses of 
$170,000. The limited partnership agreement 
provides that during the first year of 
operation, all of the losses or all of the profits 
of the partnership are to be allocated to the 
limited partner. On November 1, 1976, the 
partnership venture completely fails and the 
partnership is forced to give a deed in lieu of 
foreclosure. 


The following issues are 
presented for consideration: 


1. Can there be an allocation for all of the 
losses or profits to one of the limited 
partners? 
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2. Can the limited partner with a cash 
contribution of $50,000 deduct the full 
$170,000 loss as an ordinary loss? 


3. What is the basis of the limited partner 
in the limited partnership arrangement? 


The partnership rules are flexible 
in permitting a partnership to form 
an arrangement among the partners 
for special allocation of particular 
items of income, deductions or 
credit.2 If the government, 
however, determines that the 
primary purpose of the special 
allocation is evasion or avoidance of 
income tax, that item must be 
allocated in accordance with the 
general profit and loss ratio.’ 
Among the various factors going 
into this determination are the 
following: 


Whether the partnership or partner 
individually has a business purpose for the 
allocations; whether the allocation has 
“substantial economic effect,” that is, 
whether the allocation may actually affect 
the dollar amount of the partner’s share of 
total partnership income or loss, 
independently of the consequences, the 
duration of the allocation, and the overall tax 
consequences of the allocation.‘ 

Prior to enactment of the 1976 
Act, taxpayers contended that 
section 704(b)(2) by its terms, 
applied only to allocations of 
specific items of income gain, loss, 
deduction or credit and not to 
overall allocations of income or 
loss; that is, the general ratio of 
sharing profits and losses. They 
took the position that overall 
allocations of income or loss could 
be recognized even if the principal 
purpose of the allocation was tax 
avoidance.5 

Section 704(b) was amended by 
the Tax Reform Act of 1976 to deal 
with this problem. This 
amendment, applicable in the case 
of partnership taxable years 
beginning after December 31, 1975, 
provides basically that allocations 
of overall income or loss and 
allocations of specific items of 
income, gain, loss, deduction or 
credit shall be governed by the 
same rules. Thus, the partnership 
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agreement will control if it has a 
business purpose or a substantial 
economic effect. The factual 
circumstances presented in this 
article reflect that the limited 
partner is advancing all of the 
capital in this venture. It would 
seem clear that under such 
circumstances, a typical limited 
partner would not make such an 
investment without additional 
encouragement in the form of 
substantial tax writeoffs in the early 
years of the venture and income 
realization at a future date, 
hopefully in the form of capital 
gain. Thus, the partnership 
agreement would have a business 
purpose and should control for 
purposes of allocations previously 
reflected. Still unanswered is what 
is meant by substantial economic 
effects. The following analysis 
should lend significant assistance in 
this regard: 


1) [T]he provisions of a_ partnership 
agreement for a year in which the 
partnership incurs losses on the sale of 
depreciable property used in the trade or 
business are amended to allocate such losses 
to one partner who has no such gains 
individually. An equivalent amount of 
partnership loss or deduction of a different 
character is allocated to other partners who 
individually have gains from the sale of 
depreciable property in the trade or 
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business. Since the purpose and effect of this 
allocation is solely to reduce the taxes of 
certain partners without actually affecting 
their shares of partnership income, such 
allocation would not be recognized. Under 
Section 704(b)(2), those items will be 
allocated to all of the partners in accordance 
with the provisions of the partnership 
agreement for sharing partnership income or 
loss generally.® 


The partners in this example 
attempted to distort the affect of 
section 1231 of the Code by having 
section 1231 losses offset ordinary 
income instead of capital gains 
which are taxed at a lower bracket. 

The next problem area is that of 
the partner’s basis in the partnership 
and the amount he can take as a 
deduction. The two items are 
intimately related because the 
partner cannot take as a deduction 
amounts in excess of his basis in the 
partnership.’ Basically, the basis of 
the partner in the partnership is 
determined by the amount of 
property or money he has 


contributed to the partnership. It is 
further increased by his share of the 
liabilities of the partnership or any 
increase in his individual liabilities 
by reason of the individual 
assumption of the partnership 


liabilities. Treasury Regulation 
1.752-l(e) ties into our factual 
illustration at this point and is worth 
stating in full: 


Section (e) Partner’s Share of Partnership 
Liabilities. A partner's share of partnership 
liabilities shall be determined in accordance 
with his ratio for sharing losses under the 
partnership agreement. In the case of a 
limited partnership, a limited partner’s share 
of partnership liabilities shall not exceed the 
difference between his actual contribution 
credited to him by the partnership and the 
total contribution which he is obligated to 
make under the limited partnership 
agreement. However, where none of the 
partners have any personal liability with 
respect to a partnership liability (as in the 
case of a mortgage on real estate acquired by 


the partnership without the assumption by 
the partnership or any of the partners of any 
liability on the mortgage), then all partners, 
including limited partners, shall be 
considered as sharing such liability under 
Section 752(c) in the same proportion as they 
share the profits. The provisions of this 
paragraph may be illustrated by the 
following example: 

Example : G is a general partner and L is a 
limited partner in the partnership GL. Each 
makes equal contributions of $20,000 cash to 
the partnership upon its formation. Under 
the terms of the partnership agreement, they 
are to share profits equally but L’s liabilities 
are limited to the extent of his contribution. 
Subsequently, the partnership pays $10,000 
for real property which is subject to a 
mortgage of $5,000. Neither the partnership 
nor any of the partners assume any liability 
on the mortgage. The basis of such property 
to the partnership is $15,000. The basis of G 
and L for their partnership interests is 
increased by $2,500 each, since each 
partner’s share of the partnership liability 
(the $5,000 mortgage) has increased by that 
amount. However, if the partnership had 
assumed the mortgage so that G had become 
personally liable thereunder, G’s basis for his 
interest would have been increased by 
$5,000 and L’s basis would remain 
unchanged. 


As applied to the factual 
illustration of this article, if the 
property were taken subject to the 
mortgages, then there would be no 
recourse against any of the 
individual partners since they did 
not assume any of the mortgages. If, 
on the other hand, the partnership 
had assumed the mortgages, then 
the assumption would make the 
general partners personally liable. 
It is important to review the notes 
which are secured by the mortgages 
to see if they are recourse or 
nonrecourse loans. In addition, one 
should examine the warranty deeds 
conveying the underlying interest 
or any other documents conveying 
the underlying assets to see if there 
is any language stated within the 
body of those instruments which 
reads: “the party of the second part 
hereby assumes and agrees to pay 
those mortgages in which this 
property is taken subject to. “If any 
of the partners are personally liable, 
then the limited partner cannot 
increase his basis beyond his 
subscriptional liability. If no one is 
personally liable, however, then the 
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limited partner can increase his 
basis without regard to the amount 
of his investment. 

The theory behind this is in the 
recourse liability situation. The only 
one who is going to be personally 
liable is the general partner and, 
therefore, his basis should be 
increased by the amount of the note 
and mortgage. In the nonrecourse 
loan situation, however, no one is 
personally liable, and there is no 
reason why the general partner 
should have a greater basis than the 
limited partner since he is no more 
liable on the note or mortgage. In 
the nonrecourse situation, 
therefore, the basis of all partners is 
increased based upon their prorata 
interest in the partnership. If our 
situation involved recourse loans 
and if we had losses of $170,000, the 
only amount of deductions that the 
limited partner could take would be 
the amount of his basis, which in 
this case, would be his capital 
contribution of $50,000. Thus, out 
of a total of $170900 in losses, 
which would all be allocated to the 
limited partner, only $50,000 could 
be taken as a deduction in 1976. 

The typical tax shelter is usually 
financed through nonrecourse 
loans. If this is the case, the limited 
partner who has a 40 percent 
interest in the transaction would 
calculate his basis on 40 percent of 
$1,200,000 or $480,000. Thus, he 
would have a sufficient basis to take 
the loss of $170,000 even though he 
had at risk only $50,000 in cash. The 
1976 Tax Reform Act addressed 
itself to this type of situation by 
amending section 704(d) and 
adding a new section 465. The new 
law, in effect, provides that except 
in the case of real estate 
partnerships, nonrecourse loans do 
not add to the adjusted basis of a 
partner in a partnership. Section 465 
lists four activities in which the 
nonrecourse loan does not add to 
the investors basis. In those 
situations where 465 applies, it will 
take precedence over section 
704(d). 

The areas in which section 465 
applies are as follows: (1) farming 
as defined in section 464(e); 
(2) exploring for or exploiting oil 
and gas resources as a trade or 
business or for the production of 
income; (3) holding, producing or 
distributing motion pictures or 
video tapes; and (4) leasing of 
section 1245 property. Effective 
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dates for these provisions are 
applicable to liabilities incurred 
after December 31, 1976. 


For the purposes of section 465 
and section 704(d), a taxpayer’s 
investment is considered at risk to 
the extent of: (1) the amount of 
cash plus the adjusted basis of the 
property which is contributed to 
the activity; (2) the amounts for 
which the partner is personally 
liable on any debts he or the 
partnership is liable; and 
(3) income retained by the 
partnership which also may be 
considered at risk investment. In 
view of the fact that section 704(d) 
does not apply to any partnership 
whose principal activity is investing 
in real property, the rule previously 
stated in regulation 1.752-1(e) is still 
determinative of the partner’s basis 
in the partnership and hence, the 
amount of losses he can take. 

Suppose in our example the 
limited partner purchased his 
interest in the partnership on 
October 1, 1976, instead of January 
1, 1976. Can the partnership 
retroactively allocate the full share 
of losses from January 1, 1976, 
through October 1, 1976, to the new 
partner? Prior to the amendment of 
section 706(c)(2)(b), the answer 
would appear to be in the 
affirmative.'° 

The effect of amending section 
706(c)(2)(b) has been to prohibit 
retroactive allocations of income 
and to extend the application of 
Treasury Regulation 1.706-1(c) (2) 
(ii) to include sale of both an entire 
interest and partial interest to a 
partner or a new partner entering 
into the venture. Now the varying 
interests of the partners will be 
computed in one of two ways. 
Either the income or loss of the 
partnership for its taxable year will 
be prorated, or the partnership 
books will be closed upon the entry 
of the new partner and the partners 
will calculate their respective 
interest prior to and from the date 
the books were closed. 


Accordingly, if on July 1, Mr. A sells one half 
of his 50% interest to Mr. B, so that each is 
now a 25% partner, and if the partnership has 
a $2,000 loss for the year, then Mr. A’s share 
of the loss for the entire year is $750 (50% of 
the $1,000 loss prorated to the first one-half 
of the year and 25% of the $1,000 loss 
prorated to the second one-half of the 
year.) Mr. B’s share of the loss is $250, 
representing his 25% of the loss prorated to 
the portion of the year he was a partner. 
Alternatively, and based on the same facts, 
the partnership can close its books as of June 
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30, and at that time, Mr. A can calculate his 
50% share of income or losses incurred as of 
that date. From that date forward, both 
partners can calculate their share of the 
deductible items based on their percentage 
in the venture. 


Sections 704 and 761, dealing 
with partnership agreements, have 
been amended to the extent that 
they are subject to the provisions of 
section 706(c)(2)(d). 

Finally, what are the tax 
consequences if the business 
venture turns sour and there is a 
foreclosure or a deed in lieu of 
foreclosure? If the property 


transferred to the mortgagee has an 
adjusted basis in excess of the face 
amount of the mortgage debt, there 
may be an ordinary loss rather than 
capital loss on the theory that there 
is no sale or exchange.'! However, 
where the owner receives some, 
even de minimus consideration for 
conveying the property, then there 
is a capital loss because there is a 
sale.'2 In many tax shelters, 
however, the adjusted basis of the 
property is rarely in excess of the 
mortgage debt because of 
accelerated depreciation and 
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writeoffs. As applied to the instant 
situation, it would seem that the 
following would take place. The 
cost basis for the property was 
$1,200,000. We have taken a 
writeoff against it of $170,000 
leaving an adjusted cost basis of 
$1,030,000, ($1,200,000 less 
$170,000). A deed was given in lieu 
of foreclosure on mortgages, the 
principal balance of which was 
$1,150,000. In effect, a taxable 
transaction had occurred to the 
extent of $120,000 the transfer of 
property in satisfaction of a debt 
($1,150,000 less $1,030,000). Based 
on the cases cited above, the 
Internal Revenue Service could 
cast the $120,000 as ordinary 
income or capital gain, depending 
upon whether additional 
consideration was or was not given. 


For the year 1976, we could have 
two types of situations depending 
upon whether we have a recourse or 
nonrecourse loan situation. In the 
case of a recourse loan situation, the 
limited partner would be limited to 
his subscriptional liability of 
$50,000 for determining the extent 
of his deductions. The partnership 
agreement allocated all losses and 
gains to the partnership. Hence, the 
adjusted cost basis of the 
partnership property for 
determining gain or loss on 
foreclosure or a deed in lieu of 
foreclosure would be $1,150,000 
($1,200,000 less $50,000). Thus, 
there would be no gain or loss on the 
foreclosure and an ordinary loss 
deduction to the limited partner of 
$50,000. 


In the case of the nonrecourse 
loan, we would be able to take the 
$170,000 deduction but we would 
have to include the $120,000 as 
capital gain or ordinary income, 
depending upon whether there is or 
is not additional consideration. If 
we have $120,000 cast as a capital 
gain, only one half, or $60,000 
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would be taxed as ordinary income. 
This amount netted against the 
$170,000 loss results in a net loss of 
$110,000. 


What happens, however, if the 
venture continues for several years 
and the limited partner’s basis is 
diminished by losses to the extent 
that he has a zero basis? To the 
extent that the partnership 
continues to suffer losses, partners 
will not be able to take them and 
will have to carry them over for 
future years. Suppose, in the 
meantime, there is a foreclosure or a 
deed given in lieu of foreclosure 
and the adjusted cost basis of the 
property is now reduced to 
$800,000 and the principal balance 
on the note is still $1,150,000. The 
limited partner will now have to 
pay a tax on the $350,000 which can 
be taxed either as ordinary income 
or capital gain. Thus, the taxpayer is 
in the precarious position of losing 
his venture capital and paying 
income tax on money he has never 
received. The lesson to be learned is 
to avoid tax incentives as a primary 
reason for investing in a business 
venture. 


The first question that should be 
posed is whether the business 
transaction makes sense as a good 
economic proposition. If this fails, 
then there is no need to consider the 
tax ramifications. If it does make 
sense as a sound economic 
proposition, then and only then 
should tax counsel be concerned 
with the structuring of the 
arrangement to provide the best tax 
incentives for his client. oO 


FOOTNOTES 


' Rev. Rul. 70-50, 1970-1 C.B. 178, clarified 
by Rev. Rul. 71-288, 1971-2C.B. 319; William 
H. Perry, 47 T.C. 159 (1966), aff'd 392 F. 2d 
458 (8th Cir. 1968); and Rev. Rul. 69-125, 
1969-1 C.B. 207. 

2 Int. Rev. Cone of 1954, $702. 

3 Id., §704(b). 

4 T. Reg. 1.704-1(b)(2). 

5 Kressner, 54, Tax Court 1621, (1970). 

T. Reg. 1.704(b) (2). 

7 Int. Rev. Cone of 1954, $704. 

8 Id., §722. 

® Crane v. Commissioner, 331 U.S. 1, 
(1947). 

Norman A. Rodman, (T.C. Memo 
1973-277.) 

! Stokes v. Commissioner, 124 F. 2d 335, 
(3rd Cir. 1941); Polin v. Commissioner, 114 
F. 2d 174, (3rd Cir. 1940). 

12 Blum v. Commissioner, 133 F. 2d 447, 
(2nd Cir. 1943). 
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By Silvia Morell Alderman 


Askew v. Gables-by-the-Sea, 
Inc., 333 So. 2d 56 (Fla. Ist D.C.A. 
1976), certiorari denied January 24, 
1977, Case No. 49,791, is the latest 
attempt by Florida courts to find 
the proper balance between two 
competing constitutional rights: 
the right of the people as 
individuals to own and use their 
property and the right of the people 
as a society to give government the 
ability to restrict the use of that 
property for the common good. 
Gables is the first inverse 
condemnation to be granted in 
Florida for a taking of property for 
ecological reasons. 


Every constitution of Florida 
since the Territorial Constitution of 
1838 has had some form of the 
phrase “no private property shall be 
taken except for a public purpose 
and with full compensation 
therefor paid to each owner. . .” 
Article X, Section 6(a), Florida 
Constitution (1968 revision). 
Indeed, the rights to acquire, 
possess and protect property are 
declared to be inalienable. Article I, 
Section 2, Florida Constitution 
(1968 revision). 

The question presented here is 
whether the Gables case has 
changed the test of taking for which 
compensation must be given in 
Florida. Prior to Gables, the test for 
taking was one of physical trespass. 
One of the earliest cases on taking in 
Florida, Selden wv. City of 
Jacksonville, 10 So. 457 (Fla. 1891), 
which was a suit to enjoin the city 
from erecting a viaduct, defined 
taking in this way: 

The meaning given by the courts and 
commentators to the words “taken” or 
“appropriated” as used in such a provision, is 
that there must be a trespass upon or a 
physical invasion of the abutting 


property,... [emphasis supplied] Selden, 
supra, at page 458. 


Twelve months before the 


Gables decision, in Kirkpatrick v. 
City of Jacksonville, Department of 
H & UD, 312 So. 2d 487, 489 (Fla. 
Ist D.C.A. 1975), the First District 
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Ecological Inverse Condemnation: 
Askew v. Gables-By-The- Sea In Perspective 


Court of Appeal explained the 
distinction between damage, for 
which no compensation is due the 
owner, and taking: 

The distinction is made between taking and 
“damage”: Compensation to the owner 
required as to the former, but not as to the 
latter... “Taking” has been defined as 
“entering upon private property for more 
than a momentary period” and “under the 
warrant or color of legal authority ,” devoting 
it to public use or otherwise informally 
appropriating or injuriously ayfecting it in 
such a way as substantially to oust the vwner 
and deprive him of all beneficial enjoyment 
thereof. 12 Fla. Jur. 48, Eminent Vomain, 
§68 [emphasis by the court]. The courts have 
found “damages” to mean that “they are 
simply the consequences of a legal act, and 
therefore not a basis of recovery in the 
courts, nor of a lawful claim for 
compensation.” (Selden wv. City of 
Jacksonville, 1891, 28 Fla. 558, 10 So. 457) 
They come about as a result of no direct 
physical invasion. (Arundel Corporation v. 
Griffin, 1925, 89 Fla. 128, 103 So. 422) 

Kirkpatrick was a peculiar case in 
which appellants’ buildings were 
destroyed by the city. As appellee, 
the City of Jacksonviile argued that 
there had beer no taking because 
the negative act of total destruction 
could not be included within the 
phrase “taking for a _ public 
purpose.” The court placed 
emphasis on the above noted part 
of the definition in holding that the 
Kirkpatricks’ complaint stated a 
cause of action for inverse 
condemnation. The court expressly 
did not consider whether 
Jacksonville acted in the exercise of 
valid police power. 

In Gables there was no physical 
trespass. Yet, the Second Judicial 
Circuit ordered the Board of 
Trustees of the Internal 
Improvement Trust Fund to 
institute proceedings in Dade 
County to condemn Gables’ 
property pursuant to applicable 
statutes. The First District Court of 
Appeal adopted Circuit Judge Ben 
C. Willis’ decision verbatim. Does 
this case extend the doctrine of 
taking to include what only 12 
months before had been defined in 
Kirkpatrick as “damages”? The 


environmental 
law 


facts leading to this decision must 
be known and understood to make 
this determination. 

The facts recited here which 
occurred prior to 1970 are taken 
from the final judgment rendered 
that year by Judge Hugh M. Taylor 
of the Second Circuit Court where 
the Gables odyssey was initiated.' 
Whether these facts occurred 
exactly as they were recounted in 
the circuit court opinion is not 
clear.2 Nonetheless, they form the 
actual basis of the partial summary 
judgment announced by Judge 
Willis on May 19, 1975.3 

In 1936, the state sold a tract of 
submerged lands in Biscayne Bay 
within the City of Coral Gables to 
Gables’ predecessor in title. The 
tract extended seaward to the then- 
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existing bulkhead line. In 1956, the 
owners sought permits to dredge 
from adjacent submerged lands 
owned by the public in order to fill 
their land. The Corps of Engineers 
issued a permit with the approval of 
the Trustees of the Internal 
Improvement Trust Fund later that 
year. 

Apparently, some time after the 
1936 sale, the bulkhead line was 
reestablished farther seaward, so 
the owners purchased a parcel of 
land lying between the old line and 
the new line. Judge Taylor found 
evidence in the record that the grant 
of the deeds to the submerged lands 
included approval for dredging.‘ 

In 1965 the City of Coral Gables 
approved a fill permit, also 
formally approved by the Trustees. 
At that time, the issuance of formal 
approval by the Trustees, once 
local approval had been secured, 
was a ministerial function. Burns v. 
Wisehart, 205 So. 2d 708 (Fla. 1st 
D.C.A. 1968). This permit was 
extended until December 31, 1968, 
by all regulatory bodies. 


Extent of Moratorium 


On May 21, 1968, the Kirk 
cabinet, sitting as the Trustees, 
declared a dredge and fill 
moratorium. The test of the 
moratorium does not appear in 
Judge Taylor’s final judgment, but 
an investigation of its content 
revealed these pertinent parts: 


WHEREAS, in order to be faithful to their 
trusteeship, the Trustees . . . wish to provide 
all reasonable assurances that full 
consideration will be given to all factors in 
the public interest — conservation of 
irreplaceable wildlife, the prevention of 
erosion and pollution. . . Now, therefore, be 
it RESOLVED BY THE TRUSTEES... that 
this board postpone consideration of any 
further applications . . . (3) for dredging or 
filling permits . . . until a master plan for the 


preservation and sound utilization of state 
submerged lands shall have been 
completed.5 (emphasis supplied) 


The moratorium did not address 
existing permits. Judge Taylor 
called it “a resolution prohibiting 
any person from thereafter 
dredging pursuant to any 
preexisting permit unless dredging 
operations had already commenc- 
ed.” He did not say how he came to 
that seemingly contrary interpre- 
tation. However, the record before 
him included the deposition of two 
Gables agents who said they had 
gone to see the Trustees staff on 
July 23, 1968, about extending the 
December 31 deadline and were 
told the moratorium applied to 
them.’ The reason for the extension 
is not clear but it appears Gables 
was unable to complete its project 
for various reasons. There is no 
evidence in the record of any 
attempt by the Trustees to refute 
this testimony, although it was 
included in the assignments of error 
on an appeal which was later 
dropped.’ 


Having allegedly been told that it 
could not dredge under its permit, 
Gables began a new _ permit 
application process under 
§253.124, as amended in 1967. The 
amended statute was much more 
ecologically protective than its 
predecessor. The permit was 
approved by Coral Gables but 
denied by the Trustees after what 
Judge Taylor aptly described as 
several stormy sessions.°® 

After the Trustees denied the 
request for an extension, Gables 
filed a “Complaint for Injunction, 
Declaratory Decree, Quashal of 
Administrative Order and Other 
Relief” in Judge Taylor’s court.!® 
Many issues were judicially 
resolved in the suit which were not 
relevant to later legal actions, but 
one particular finding of fact was 
crucial, and was never litigated 
again: 

To the extent that [the Trustees’] decision 
constituted a denial of the right of [Gables] 


to fill submerged land owned by it, the 
action of the Trustees was not justified by the 
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evidence before them and was legally 
arbitrary and capricious." 

It should be noted the Trustees 
never ruled Gables could not 
exercise their permit from May 
1968, to December 31, 1968. 


Dredge and Fill: 
Rights 


The judge said that a dredge and 
fill permit, as applied to this 
situation, contemplated two 
entirely different rights: the right to 
dredge from state-owned 
submerged land and the right to fill 
privately-owned submerged lands. 

Having previously found that the 
purchase carried a right to fill from 
whatever source, he went on to say 
the right could never be denied. 
The conclusion of law he attached 
to that finding of fact is contrary to 
or at best misapplies Florida’s 
dredge and fill police power 
doctrine announced in Gies v. 
Fischer, 146 So. 2d 361 (Fla. 1962) 
and Zabel v. Pinellas County Nav. 
Con. Auth., 171 So. 2d 376 (Fla. 
1965). 

As to the dredging, Judge Taylor 
held the right of Gables to dredge 
fill material from adjacent public 
submerged lands to fill its 
submerged lands was an incident to 
the purchase of those lands from the 
Trustees and became a vested right. 
However, this vested right did not 
extend in perpetuam and would 
apparently become “unvested” if 
not exercised within a reasonable 
time. This reasonable time was not 
to extend beyond the expiration 
date of the last permit granted by 
the Trustees. 

The moratorium was held to be 
unlawful and void. As the 
moratorium took effect on May 21, 
1968, and the permit would have 
normally expired on December 31 
of that year, the judge granted 223 
days’ worth of dredging from the 
adjacent state-owned lands. Again 
it must be remembered, the 
Trustees never ruled Gables could 
not work during the 223-day 
period. 

The judge also ruled the Trustees’ 
denial of the permit for further 
dredging was proper since Gables 
had not shown a legal right to a 
permit to dredge from public 
submerged lands in excess of the 
rights which had been taken by the 
moratorium. 

The Trustees appealed the 
decision and, for reasons not 


Two Different 
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disclosed by the court records, 
announced at oral argument that 
they wished to withdraw their 
appeal, reserving the right to appeal 
the outcome of a motion made by 
Gables which the Trustees felt 
would be more properly 
considered and granted by the trial 
court. The First District Court put 
an end to the nrocess by granting 
Gables’ motion iv modify the time 
for commencement of operations 
under the permit and affirming the 
judgment. Kirk v. Gables-by the- 
Sea, Inc., 251 So. 2d 880 (Fla. Ist 
D.C.A. 1971). 

While Gables had been litigating 
with the state, its Corps of 
Engineers permit expired. In the 
meantime, Congress passed Public 
Law 91-224 which in effect 
prohibited the Corps from granting 
a permit to dredge until the 
Department of Air and. Water 
Pollution Control issued a water 
quality certification. Gables again 
filed suit in the Second Judicial 
Circuit. The court issued a rule nisi 
to that Department requiring it to 
show cause why it should not 
approve the certification. The 
Department moved to discharge 
the rule and final judgment was 
entered ordering dredge permits be 
issued. Askew v. Gables-by-the- 
Sea, Inc., 258 So. 2d 822 (Fla. Ist 
D.C.A. 1972). 


Objections to Corps’ Permit 


On appeal, the district court was 
none too pleased, calling the appeal 
dilatory, frivolous and not taken in 
good faith, saying that their 
mandate of August 1971, 
encompassed all affected state 
agencies. It gave the trial court the 
direction to take such coercive 
action as deemed necessary to 
secure full compliance with the 
order. 

After it had secured all state 
permits, Gables sought the 
necessary Corps of Engineers 
permit. The Corps sent out its 
notices and requests for comments. 
It received the objections of over 
500 individuals in Dade County, the 
Dade County Planning Board, 
numerous federal agencies, the 
Florida Game and Fresh Water Fish 
Commission and Department of 


Natural Resources. Askew 
Gables-by-the-Sea, Inc., 333 So. 2d 
56, at page 61. 


The Fish and Wildlife 
Coordination Act, 16 U.S.C. 
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§622(b), required state agencies 
exercising administration over the 
wildlife resources of the state to 
make comments on federal projects 
concerning wildlife considerations 
and include recommendations. The 
Trustees did not comment but 
instead advised the Corps that it 
would be inappropriate for them to 
comment inasmuch as they were 
under court order to grant a permit. 
The letter carried with it copies of 
the comments of other state 
agencies which the Corps would 
have received anyway. A factual 


dispute later arose over the 
attachments. The Corps witness 
noted two attachments. Gables 
alleged there were more. On 
summary judgment, the trial court 
accepted the Gables position.!” 
The Corps denied the permit, 
giving as its reasons that the project 
would not be consistent with 
current public interest, would 
destroy a biologically productive 
area and had received such 


overwhelming opposition. Askew 
v. Gables-by-the-Sea, Inc., 333 So. 
2d 56, at page 61. Gables then 
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pursued the denial in the federal 
courts. The denial by the Corps was 
upheld at every level. See Gables- 
by-the-Sea, Inc. v. Lee, 365 F. Supp. 
826 (S.D.Fla.1973), affirmed 498 F. 
2d 1340 (5th Cir. 1974), cert. denied 
419 U.S. 1105 (1975). 

At that point it came back to the 
state courts, namely the Second 
Circuit, through a supplemental 
complaint demanding inverse 
condemnation and  damages.!* 
Judge Willis granted summary 
judgment despite factual disputes 
over state intervention in the Corps’ 
permitting process. Judge Taylor 
had already made the finding that 
the revocation of Gables’ permit 
had been illegal, and the land would 
not be of any value to the private 
owner unless filled. These findings, 
coupled with Judge Willis’ own 
finding that the Trustees not only 
caused the loss by expiration of the 
Army permit but surely were a 
contributory factor in the Corps’ 
refusal to grant an _ extension, 
formed the basis of the judgment. 
Inverse condemnation was granted 
but the prayer for damages was 
denied. 

On appeal, the Trustees argued 
there had been no physical trespass, 
nor a proximate causal connection 
between the tort and the actions of 
the Trustees.'4 They also tried to 
reopen the controversy of the 
moratorium question, asserting it 
had never arisen in the context of a 
taking and thus should be 


reconsidered.'®> The court, 
apparently relying on the doctrine 
of the law of the case, barred 
reconsideration.'*6 The Attorney 
General argued that what Gables 
was actually seeking was damages 
since there had been no physical 
trespass and an award of damages 
was barred by sovereign 
immunity.!” 

The district court unfortunately 
did not offer an explanation in its 
affirmance of the judgment, but 
instead adopted Judge Willis’ 
judgment verbatim with only a 
brief introductory statement. 
Askew v. Gables-by-the-Sea, Inc., 
333 So. 2d 56 (Fla. lst D.C.A. 1976). 
The Supreme Court denied 
certiorari based on conflict 
jurisdiction on January 24, 1977. 
Askew wv. Gables-by-the-Sea, Inc., 
Case No. 49,791, Supreme Court of 
Florida, Petition for Rehearing 
denied March 9, 1977. 


The Law Today 


This leads to the question 
presented here: What is the state of 
the law today? Obviously, there 
was no physical trespass. The land 
itself was not taken, applying the 
long standing definition found in 
Kirkpatrick v. City of Jacksonville, 
supra, and Selden v. City of 
Jacksonville, supra. 

The doctrine, as cited in 
Kirkpatrick has come down 
unchanged through a series of cases 
since Selden. Northcutt v. State 
Road Department, 209 So. 2d 710 
(Fla. 3rd D.C.A. 1968), provides an 
excellent history of the application 
of the doctrine. It seems unlikely 
that the court would change the 
definition it itself described in 
Kirkpatrick only 12 months before 
without an explanation. 
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Still, the land remains intact and 
Gables has a state permit to fill 
which does not expire until after it 
gets a Corps permit. It could be 
hypothesized that what actually 
happened is that damages were 
awarded for the actions of the state 
which resulted in the loss of Corps 
permits. This theory clashes with 
the principle of sovereign immunity 
from having to pay tort damages. 
Such sovereign immunity existed at 
the time of the tort. Adams v. Game 
d> Fresh Water Fish Comm., 288 So. 
2d 263 (Fila. lst D.C.A. 1974). It 
must also be remembered that the 
prayer for damages and attorneys’ 
fees, as such, was specifically 
denied by Judge Willis. If the court 
indeed extended taking to include 
tort damages, it went beyond the 
mandate of the constitution. The 
protection against damage was 
explicitly left out of the Florida 
Constitution. 


The Florida Supreme Court in 
Selden v. City of Jacksonville, 
supra, undertook a study of the 
constitutional provisions of various 
sister states in an effort to determine 
if persuasive authority could be 
found for awarding damages. It 
noted several states included a 
prohibition against damage as well 
as taking and concluded that cases 
from those states would not be 
persuasive in Florida since Florida’s 
constitutional prohibition is limited 
to taking. The court noted the 
activities of the Constitutional 
Convention: 


On the 2th of July, the sixteenth article 
being under consideration, there was 
offered a section to be entitled “Private 
property, how taken for public use,” the first 
paragraph of it being: “No private property 
of persons or corporations shall be taken or 
damaged for public use, in construction of 
railroads, canals, or if taken for other 
purposes, under chartered rights, without 
just compensation to be paid for the same.” 
This proposed section was also referred to 
the committee on miscellaneous provisions, 
and on the 28th day of that month it reported 
as a substitute for the same what is now the 
twenty-ninth section of the sixteenth article, 
as given at the outset of this opinion, it having 
been adopted on the last day of July. 


These proceedings, if they indicate 
anything, tend to the conviction that the 
purpose of the convention was, as shown by 
its final action, to exclude from the 
constitution any provision for compensation 
for damage other than where there was a 
taking or appropriation of property. If such 
was not the intention, the word “damaged,” 
or its equivalent, would have been put in the 
twenty-ninth section, such word being in the 
proposed provision for which it was a 
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substitute. (emphasis supplied) Selden, 
supra, at page 462. 


The court found a taking in 
Gables. However, this does not 
necessarily mean the law of taking 
in Florida has been changed. It was 
not the land itself which was taken, 
it was the right to fill. Judge Taylor 
had called it a vested right to fill.! 
Property rights protected by the 
constitution are not limited to 
visible objects such as land. 

It is known that riparian rights are 
property rights which may be 
regulated but not taken without 
compensation. Brickell v. 
Trammell, 77 Fla. 544, 82 So. 221 
(1919). In Zabel v. Pinellas County 
Water ¢& Nav. Con. Auth., supra, 
the right to fill was recognized as a 
property right. 

In that case, Zabel had a statutory 
right to fill incident to a submerged 
land purchase. The Supreme Court 
conceded that under certain 
circumstances, a police power 
regulation could, by prohibiting 
filling or dredging, deprive the 
owner of any valuable use of his 
property. However, the court held 
such regulation could only be valid 
if the material adverse effect 
specified by the legislature is 
proven. 

In other words, in situations like 
Zabel’s where this special property 
right was appurtenant to the land, 
there need be proof of an 
overriding public necessity or the 
regulation turns into a taking. In 
Zabel’s case, the Supreme Court 
found that the evidence in the 
record failed to meet the standard 
of proof contemplated by the 
statute. Zabel, supra, at page 379. 
The cause was remanded so that 
Zabel could receive his permit from 
the Pinellas County Authority. 

Gables picks up where Zabel left 
off. Judge Taylor made a similar 
finding of fact — that the evidence 
in the record did not justify the 
denial of the permit. Consequently, 
the granting of the permit was 
ordered to avoid a taking, the same 
as in Zabel.'® 

The chain of events which 
followed led to a permanent denial 
of the right to fill; therefore, Judge 
Willis found a taking. What makes 
things confusing is the failure of the 
courts to explain why inverse 
condemnation was granted. Since 
the value of the right to fill is 
virtually impossible to measure 
without speaking in terms of the 
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value of the land itself, the court 
probably used the value of the land 
as the measure of the value of the 
remedy granted. “Measure of the 
value of the remedy granted” is 
used to avoid the use of “damages” 
as damages is a term of art and also 
awards of damages were barred by 
sovereign immunity. 

Now Case Law? 


The question remaining 
unanswered is whether Judge 
Taylor’s conviction has somehow 
been incorporated into controlling 
case law. He believed that once the 
right to fill vests somehow, the state 
cannot, without paying compensa- 
tion, regulate the ability to fill 
below its line of jurisdiction in cases 
where the use of the land will be 
substantially restricted. This legal 
theory is contrary to Supreme 
Court rulings as evidenced by 
Zabel and Gies v. Fischer, supra, 
which is quoted by the Supreme 
Court in Zabel. 

In Gies, F.S. §253.122 was 
contested on multiple constitutional 
grounds. The action of the Pinellas 
County Water and Navigation 
Control Authority was challenged 
as depriving appellants of their 
property without due process of 
law, a taking without compensa- 
tion, a denial of equal protection, 
impairing the obligation of 
contracts and an unconstitutional 
delegation of legislative authority. 
Gies, supra, at page 361. 


Authority to Fix Bulkhead Lines 


The statute authorized local 
governments to fix bulkhead lines. 
Bulkhead lines were lines beyond 
which any filling would be deemed 
an interference with the servitude in 
favor of commerce and navigation. 
Gies, supra, at page 362. The 
Pinellas County Authority set a 
bulkhead line through appellants’ 
submerged lands. The Supreme 
Court approved the application of 
this restriction of the use of private 
property either as a_ police 
regulation or an exercise of retained 
power under the trust doctrine 
governing sovereign lands. Gies, 
supra, at page 363. 

The court felt the limitations of 
the act made the restriction in that 
instance constituticnal. The facts of 
Gies are not as similar to Gables as 
those of Zabel. However, the case 
stands for the proposition that, 
given certain clearly defined 
legislative principles, it is possible 
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for the state to deny a private owner 
the right to fill his submerged lands 
without there being a taking. Zabel 
did not change Gies; it merely 
confirmed that the statutory 
standard had to be met before such 
regulation could be valid. 

Where does this place Judge 
Taylors principle? The other 
Gables courts never expressly 
quoted his theory which was, after 
all, dicta in the 1970 opinion. Judge 
Willis did not need to reach that 
conclusion to find a taking in the 
inverse condemnation action. All he 
had to take from the 1970 opinion 
was the finding that the Trustees’ 
revecation of the permit could not 
be sustained by the evidence in the 
record, and that the land unfilled 
deprived the owner of any use. 
There may be a reason behind the 
First District Court's verbatim 
acceptance of Judge Willis’ partial 
summary judgment without a 
written decision of its own. It could 
be that Gables stands sui generis 
and is not meant to revise the Zabel 
- Gies doctrine. 

The Supreme Court denied 
certiorari by a 4 to 1 vote. The 
state’s brief on jurisdiction argued 
conflict with Gies and Zabel.*® It is 
thus very plausible to accept the 
proposition that Gables has. not 
changed the state of the law. The 
equities of the ill-fated Gables are 
what made the result. 

Gables got caught in a transitional 
era when the people of this state 
began to realize the destruction of 
our natural resources could not 
continue uncontrolled any longer. 
The initial Gables’ permits did not 
undergo the scrutiny of ecological 
considerations, nor did the federal 
permits. 

With Zabel v. Tabb, 430 F.2d 199 
(5th Cir. 1970), cert. denied, 401 
U.S. 910 (1971), it was held the Fish 
and Wildlife Coordination Act 
required the Army Corps of 
Engineers to take into consideration 
the conservation of wildlife 
resources in the issuance of dredge 
and fill permits. Further, Zabel held 
a permit could be denied solely for 
ecological reasons. The passage of 


the National Environmental Policy 
Act in 1969 formed additional 
justification for an ecologically- 
based denial. Even the astute 
counsel for Gables, Marion Sibley 
could not have foreseen the coming 
of this changing tide. 

It was in fact 1968, the year of the 
moratorium, when the policy of 
conservation of our natural 
resources became a part of our 
state constitution through Article II, 
Section 7. Hopefully, a_ well 
developed coastal zone manage- 
ment policy, now in the works, will 
make provisions which keep 
unfortunate situations like Gables 
from ever happening again. Oo 
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By John-Edward Alley 


Must the Feds Have Probable 
Cause and a Warrant?! 


When it was enacted into law in 
1970, the purpose of the 
Occupational Safety and Health 
Act (“OSH Act”),? was touted as 
being to assure so far as possible 
every working man and woman in 
the United States safe and healthful 
working conditions.’ In order to 
achieve this broad and expansive 
purpose, Congress required 
employers to: (1) furnish to each of 
their employees employment, and a 
place of employment, free from 
recognized hazards that cause or 
are likely to cause death or serious 
physical harm; and (2) comply 
with the safety and health standards 
promulgated by the Secretary of 
Labor under the Act.> 


To assure compliance with these 
duties, Congress mandated that the 
Occupational Safety and Health 
Administration (“OSHA”) inspect 
worksites to see that voluntary 
compliance was occurring. Section 
8(a) provides: 


In order to carry out the purposes of this 
chapter, the Secretary, upon presenting 
appropriate credentials to the owner, 
operator, or agent in charge, is authorized- 
(1) to enter without delay and at reasonable 
times any factory, plant, establishment, 
construction site, or other area, workplace or 
environment where work is performed by an 
employee of an employer; and (2) to inspect 
and investigate during regular working 
hours and at other reasonable times, and 
within reasonable limits and in a reasonable 
manner, any such place of employment and 
all pertinent conditions, structures, 
machines, apparatus, devices, equipment, 
and materials therein, and to question 
privately any such employer, owner, 
operator, agent or employee.® 


An interesting question being 
litigated by employers with 
increasing success is whether 
Congress intended section 8(a) to 
permit a warrantless inspection, 
and if so, whether such a provision 
infringes upon fourth amendment 


rights.” 
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Constitutionality of OSHA Inspections 


Applicability of the Fourth 
Amendment to Administrative 
Inspections: Prior U.S. Supreme 
Court Interpretation 


In 1959, the Supreme Court ina 5- 
4 decision upheld a state conviction 
of a homeowner who refused to 
permit a municipal health inspector 
to enter and _ inspect private 
premises without a search warrant.® 
In 1967, the Supreme Court 
reexamined administrative 
inspections and fourth amendment 
requirements in Camara ov. 
Municipal Court of San Francisco.° 


In Camara, a citizen was charged 
with violating the San Francisco 
Housing Code by refusing to 
permit a warrantless inspection of 
his residence. He brought a state 
court action seeking a writ of 
prohibition against the criminal 
prosecution on the grounds that the 
ordinance permitting a warrantless 
inspection was unconstitutional on 
its face. The city code provided for 
its health inspectors to inspect any 
premises upon showing of proper 
credentials." An inspector had 
been informed by the building 
manager that the premises sought to 
be inspected were being used as a 
personal residence. Because the 
building’s occupancy permit did 
not permit residential use of the 
particular area, the inspector sought 
to verify the information from the 
building manager through an 
inspection. The district court, 
relying on Frank, held that the code 
did not violate fourth amendment 
rights because it was part of a 
regulatory scheme that was 
essentially civil rather than criminal 
in nature. 


The Supreme Court, in a 6-3 
decision, reversed the _ district 
court’s decision in Frank “to the 


extent that it sanctioned such 
warrantless inspection ... .”!! The 
Court stated that the fourth 


amendment had as its basic purpose 
the safeguarding of “privacy and 
security of individuals against 


arbitrary invasions by guvernmen- 
tal officials.”!2 The Court held that 
except in certain carefully defined 
classes of cases, an administrative 
search of private property without 
proper consent was “unreasonable” 
unless it had been authorized by a 
valid search warrant. The majority 
reasoned that whether this right of 
privacy had to yield to a 
governmental right to search was, 
as a rule, to be decided by a judicial 
officer, not a government agent.!® 
The Court concluded that broad 
statutory protection was not a 
substitute for individualized 
review.'* The Court so ruled in the 
face of a vigorous argument that: 


the health and safety of entire urban 
populations is [sic] dependent upon 


enforcement of minimum fire, housing and 
sanitation standards, and that the only 
effective means of enforcing such codes is 
by routine systemitized inspection of all 
physical structures.!5 


In dicta, however, the Court 
reasoned 


that warrantless 


John-Edward Alley is a partner in Alley 
and Alley with offices in Tampa and Miami. 
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Labor Relations Law Committee, William E. 
Sizemore, chairman; Patrick D. Coleman, 
editor. 
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inspections were permissible in 
“emergency” situations. Examples 
included seizure of unwholesome 
food'* and compulsory smallpox 
vaccinations.'7 In an apparent 
attempt, however, to delineate the 
parameters of this exception, the 
Court went on to state that in the 
case of most routine area 
inspections there was no 
compelling urgency to inspect at a 
particular time on a_ particular 
day.'* In short, the process of 
seeking a warrant normally could 
not be circumvented.!® 

In Camara’s companion case 
See,”° the Court was faced with a 
warrantless inspection of a 
commercial warehouse during the 
course of a municipal fire, health 
and housing program. The court 
expanded its Camara holding to 
include commercial structures as 
well as private residences stating: 


We therefore conclude that administrative 
entry, without consent, upon the portions of 
commercial premises which are not open to 
the public may only be compelled through 
prosecution or physical force within the 
framework of a warrant procedure.?! 


Since that time, the Court’s 
decisions have been less than a 
model of clarity. In 1970, a state- 
licensed alcoholic beverage 
catering establishment was visited 
by federal agents of the Alcohol and 
Tobacco Tax Division of the 
Internal Revenue Service.?? 
Believing there to be a violation of 
the federal excise tax law, the 
agents desired to inspect a 
storeroom they believed contained 
incriminating evidence. The 
corporation’s president refused and 
demanded a search warrant. None 
was produced and the agents broke 
the lock, entered the storeroom, 
and found incriminating evidence. 
The officers claimed they were 
acting pursuant to statutory 
authority. The Court  distin- 
guished See and Camara on the 
basis that Colonnade involved 


licensing programs and held the 
general rule established in See: 

“that administrative entry, without consent, 
upon the portions of commercial premises 
which are not open to the public may only be 
compelled through prosecution or physical 
force within the framework of a warrant 


procedure” is therefore not applicable 
here.*4 


The Court noted that where 
Congress authorizes inspection but 
makes no rules governing the 
procedure to be followed, the 
fourth amendment and its various 
restrictive rules apply. Based on 
the fact that the liquor industry had 
long been subject to licensing, close 
supervisicn and inspection, the 
Court observed that Congress had 
broac authority to fashion 
standards of reasonableness for 
searches and seizures. The Court 
founc the inspection unlawful 
because the Congressional standard 
did not include forceable entries 
without a warrant but limited the 
consequences of a refusal of 
inspection to a2 fine. 

Reconciling this decision with 
Camara is difficult. Does this 
factual situation fit into the 
“emergency” doctrine mentioned 
in Camara? Or was the Court 
actually carving out another broad 
exception in addition to the Camara 
“emergency” doctrine, i.e., licensed 
or closely regulated businesses do 
not have fourth amendment rights? 

Biswell, ®* decided two years 

later, indicates the latter and further 
compounds the confusion. A pawn 
shop operator was_ inspected 
pursuant to the federally enacted 
Gun Control Act of 1968,27 which 
permitted federal officials to enter 
business premises and inspect for 
any firearms or ammunition not 
kept pursuant to federal law.** The 
United States Court of Appeals for 
the Tenth Circuit, construing the 
statute to permit warrantless 
inspections, declared this provision 
unconstitutional.2® The Supreme 
Court reversed, stating: 
In the context of a regulatory inspection 
system of business premises that is carefully 
limited in time, place, and scope, the legality 
of the search depends not on consent but on 
the authority of a valid statute. 
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Did the Court intend by this 
language to exclude from fourth 
amendment protections all 
regulated employers where the 
statute specifically limited the 
regulatory inspections in “time, 
place, and scope?” Is Camara still 
valid law, with Colonnade and 
Biswell carving out exceptions? In 
Biswell, the Court majority makes 
clear that had the search in 
Colonnade not been accompanied 
by unauthorized force and had the 
statute not limited the government’s 
remedy to a fine for a refusal to 
permit a search and the inspection 
had been of a “federally licensed” 
liquor dealer, the fourth 
amendment would not have barred 
seizure of the liquor. 

Are the exceptions to the warrant 

requirements of the fourth 
amendment delineated as: (1) 
Closely regulated and federally 
licensed businesses (Colonnade/ 
Biswell); (2) statutory procedures 
defining time, place, and scope of 
search (Biswell); and (3) the 
“emergency” doctrine (Camara)? 
For the exception to apply and 
warrantless searches be permitted, 
is it necessary that deeply rooted 
controls and the statutory 
procedures defining time, place 
and scope of the search be present if 
there is not an “emergency” 
situation? Could it be that if deeply 
rooted controls or the statutory 
procedures or an emergency 
situation is present, then the 
exception applies and a warrantless 
search is permissible? Or could 
Biswell even be read to indicate that 
where the inspection would further 
“urgent” statutory interests, fourth 
amendment rights do not apply? In 
Bisweu, the Court stated: 
We have little difficulty in concluding that 
where, as here, regulatory inspections 
further urgent federal interest, and the 
possibilities of abuse and the threat to 
privacy are not of impressive dimensions, 
the inspection may proceed without a 
warrant where specifically authorized by 
statute.*! 

Is the path to the Holy Grail of 
fourth amendment interpretation in 
administrative inspections one of 
expediency—proper enforcement 
and_ effective inspection? The 
Court noted that in See the 
inspection system was designed to 
discover and correct violations of 
the building code which were 
relatively difficult to conceal or to 
correct in a short time. Thus, 
periodic inspections sufficed and 
search warrants could be required 


THE FLORIDA BAR JOURNAL 


and privacy given a measure of 
protection with little, if any, threat 
to the effectiveness of the 
inspection system. Does the fourth 
amendment right to be secure in 
one’s property turn upon ensuring 
that the inspection will be effective 
and serve as a credible deterrent? 
To complicate the issue further, 
an equally divided Court, with Mr. 
Justice Powell a cautious 
swingman, subsequently decided 
Almeida-Sanchez v. United 
States,32 which could be construed 
as a move back to the limitations set 
forth in Camara. In Almeida, the 
Court was faced with a warrantless 
search provision in the Immigration 
and Naturalization Act. Under 
authority of that statute, a border 
patrolman made a_ warrantless 
search of a Mexican citizen’s car. 
Even though the facts here did not 
involve an administrative 
inspection, the Government 
attempted to legitimize the search 
by analogy to Camara, Colonnade, 
and Biswell. In Almeida-Sanchez, 
the Court found that a central 
difference between Camara, 
Colonnade and Biswell was that: 
businessmen engaged in such federally 
licensed and regulated enterprises accept the 
burdens as well as the benefits of their trade, 
whereas the petitioner here was not engaged 
in any regulated or licensed business. The 
businessman in a regulated industry in effect 
consents to the restrictions placed upon 
him.* 
The Court’s opinion reaffirmed the 
principles of Camara, and 
attempted to reconcile Colonnade 
and Biswell by stating that the 
former stressed a long history of 
federal regulation and _ taxation, 
while the latter involved a 
pervasive system of regulation. 
However, the dissenting opinion 
of Mr. Justice White, with whom 
the Chief Justice and Justices 
Blackmun and Rehnquist joined, 
can be read as indicating a broader 
interpretation of the Colonnade 
and Biswell exceptions: 
The public need to enforce an important 
regulatory program was held to justify 
random inspections [in Colonnade and 
Biswell] without warrant and probable 
cause.*4 
Mr. Justice Powell apparently 
subscribed to the Court’s opinion in 
Camara and dealt in depth with the 
Court’s discussion of an “area 
search warrant” in his concurring 
opinion. Citing Camara, he noted 
that the requirement of an area 
warrant procedure would not 
frustrate the governmental purpose 
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for the search despite the fact that it 
might entail some inconvenience. 
Mr. Justice Powell apparently 
subscribed to the Court’s view in 
Camara that searches, absent one of 
the recognized exceptions, must be 
based upon a warrant issued after a 
prior judicial determination. 

[T]he determination of whether a warrant 
should be issued for an area search involves a 
balancing of the legitimate interests of law 
enforcement with protected Fourth 
Amendment rights. This presents the type of 
delicate question of constitutional judgment 
which ought to be resolved by the Judiciary 
rather than the Executive.* 

How have the courts applied 
these murky guidelines to 
warrantless administrative 
inspections under the OSH Act? 


OSHA Inspections 


Since the inception of the OSH 
Act, OSHA has adhered to the 
position that section 8(a) permits 
inspections to be conducted 
without a warrant.** Surprisingly, 
the fourth amendment issue did not 
arise until 1974. 

In a Georgia case, Brennan v. 
Buckeye Industries, Inc.,°7 OSHA 
compliance officers arrived at the 
company’s private worksite during 
normal business hours to conduct 
an inspection. Presenting their 
credentials, the compliance officers 
told the plant manager that they 
wanted to make a general 
inspection. The manager asked if 
they would wait until the 
company’s attorney arrived, as he 
was the company’s “authorized 
The compliance 
officers stated they would not wait 
and demanded permission to 
immediately make the inspection 
and were refused. 

Asa result, the Secretary of Labor 
filed an application in the United 
States District Court for the 
Southern District of Georgia, 
seeking an order to compel the 
company to submit to the 
inspection. A hearing was held and 
the company moved to dismiss on 
fourth amendment grounds. The 
Secretary conceded that the 
company had not received any 
prior citations for violation of the 
Act, that no employee complaint 
about unsafe conditions had been 
submitted to OSHA, and _ that 
OSHA had made no attempt to 
obtain a warrant based on probable 
cause. The Secretary’s position was 
that section 8(a) permitted 
warrantless inspections. The 
company argued that such 


construction of section 8(a) of the 
OSH Act would render it 
unconstitutional on fourth 
amendment grounds. 

The district court interpreted 
section 8(a) as mandating 
warrantless inspections. It reasoned 
that the legislative history of the 
Act, exemplified by remarks of one 
of the coauthors of the Act, 
indicated an awareness of the 
constitutional problem, and that the 
specific statutory instructions about 
conducting an inspection had been 
drawn recognizing this problem. 
Citing Colonnade and Biswell as a 
basis for its decision, the lower 
court granted the Secretary’s 
request to compel inspection 
without obtaining a warrant.” It 
did so, without really attempting to 
reconcile Camara with the 
Supreme Court’s subsequent 
decisions. 

It did not take long for the 
problem to arise in other districts. 
In a January 1976 case, Brennan v. 
Gibson’s Products, Inc., *! the 
United States District Court for the 
Eastern District of Texas was faced 
with a factually analogous case.* 
Unlike Buckeye, company officials 
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had refused to permit any 
inspection of nonpublic areas of 
their worksite without a warrant. 
After a hearing, the court, in dicta, 
stated that facially the inspection 
provisions of section 8(a) amounted 
to a repeal of the fourth 
amendment which, of course, was 
beyond the power of Congress. As 
its basis, the court cited See and 
Camara, and specifically referred 
to the language in Camara that 
broad statutory safeguards 
outlining inspection procedures 
were no substitute. 

This language in Camara can be 
read as contrary to, and thus 
reversed by Biswell, where the 
statutory safeguards of time, place 
and scope are set forth. The district 
court, rather superficially, in an 
apparent reference to Almeida- 
Sanchez, explained that Biswell and 
Colonnade were factual exceptions 
of commercial enterprises engaged 
in closely regulated and licensed 
businesses. The court reasoned that 
employers subject to the provisions 
of the OSH Act are not “regulated 
or licensed”’ businesses and 
therefore the exceptions did not 
apply.* 

Instead of declaring section 8(a) 
unconstitutional, the district court 
construed it as requiring OSHA to 
obtain a warrant before it can 
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inspect. The basis was that the 
statute did not explicitly authorize 
warrantless searches, and _ the 
legislative history was generally 
silent on the subject. 

Section 8(a) does not specifically 
authorize warrantless inspections; 
however, when one examines the 
statutory inspection provisions 
before the Supreme Court in 
Camara and Biswell, mentioned 
above, both of which were found to 
permit warrantless inspections, a 
striking similarity in wording is 
evident. Certainly such precedent 
interpreting almost identical 
language cannot be disregarded on 
the basis of lack of specificity. 

Whether the legislative history is 
“generally” silent is not the relevant 
question. If there is any indication 
about congressional intent 
concerning a particular provision, 
that is what must be ascertained. As 
pointed out by the Georgia court in 
Buckeye, there is specific reference 
to the problem in the legislative 
history. 

It therefore appears that the 
Federal District Court in Texas 
used the “lack of specificity” and 
“generally” silent theories as a 
means to avoid declaring section 
8(a) unconstitutional. As a result — 
and since its decision is based on 
construction rather than the 
constitutionality of the statute — 
the case could be appealed only toa 
United States court of appeals 
rather than directly to the United 
States Supreme Court,“ thus 
delaying Supreme Court review of 
the matter. 

The constitutional problem has 
subsequently arisen. In April 1976, 
the United States District Court for 
the Northern District of Ohio, 
citing the Gibson case, construed 
section 8(a) as not permitting 
warrantless inspections. Thus this 
court also avoided predicating its 
decision on the constitutional 
question. 

In another case decided last 
August, a New Mexico United 
States District Court*® also 
construed the statute as requiring a 
warrant. However, this court in 
dicta attempted to answer the 
constitutional question of when 
warrantless inspections are 
permitted in light of past Supreme 
Court decisions. 

Disagreeing with the Georgia 
court in Buckeye, which 
interpreted Colonnade and Biswell 


as a general retreat from the fourth 
amendment warrant requirements 
as set forth in Camara, this court 
construed those decisions narrowly. 
It stated that exceptions to the 
warrant requirement were 
applicable only if: 

First, the enterprise sought to be inspected 
[was] . . .engaged in a pervasively regulated 
business . . . . Second, [the] warrantless 
inspection must be a crucial part of a 
regulatory scheme designed to further an 
urgent federal interest. And third, the 
inspection must be conducted in accord with 
a statutorily authorized procedure, itself 
carefully limited as to time, place, and 
scope.‘ 

Finally, in a case decided in 
December, Barlow’s, Inc. v. 
Usery,* a three-judge district court 
declared section 8(a) to be 
unconstitutional. The Idaho District 
Court rejected the reasoning of the 
Georgia court in Buckeye, and 
analyzed the warrant requirement 
in light of Camara and See rather 
than Colonnade and Biswell. The 
court categorized Colonnade as 
applying where there was an 
industry long subject to close 
supervision and inspection, and 
Biswell as applying to a 
“pervasively regulated business.” 
As the Barlow’s court recognized, 
Colonnade and Biswell easily fit 
into the Camara categorization of 
certain carefully defined types of 
cases. The OSH Act makes no such 
nice distinctions; rather, it applies to 
all businesses that affect interstate 
commerce, whether working 
conditions are good, bad or 
indifferent. Finding, but without 
clearly explaining, that employers 
subject to the OSH Act did not fall 
within the categories envisioned by 
Camara, Colonnade and Biswell, 
the court held section 8(a) violative 
of the fourth amendment. 

As these decisions reflect, the 
courts faced with the constitutional 
question of the applicability of 
fourth amendment rights to OSHA 
inspections have interpreted the 
Supreme Court’s decisions 
differently. As a result, employers 
subject to the provisions of the OSH 
Act find themselves in somewhat of 
a dilemma. On the one hand, OSHA 
interprets the statute to permit 
warrantless inspections. Two 
federal district courts have agreed 
with that construction and have 
determined that Congress may 
enact such a provision without 
infringing on employers’ fourth 
amendment rights. On the other 
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hand, at least three other federal 
district courts have construed 
section 8(a) as not permitting 
warrantless inspections, and that if 
it did, section 8(a) would facially 
violate fourth amendment rights. 
To complete the circle, one federal 
district court, with two of the three 
judges sitting court of appeals 
judges, has now explicitly held that 
section 8(a) provides for 
warrantless inspections, and 
therefore violates constitutionally 
protected rights against warrantless 
inspection. 

Despite these conflicting judicial 
decisions, OSHA maintains the 
position that it is entitled to search 
without a warrant and generally 
will seek a district court order 
requiring the employer to permit 
the inspection, rather than seek a 
search warrant. However, in 
Hertzler Enterprises,*® OSHA did 
obtain a search warrant without 
probable cause and sought to 
reinspect pursuant to that warrant. 
Hertzler refused to permit the 
inspection based on the warrant. 
Before the three-judge district 
court, Hertzler contended that the 
warrant was issued without 
probable cause. The court did not 
address the refusal of the company 
to permit the inspection pursuant to 
the warrant which is a thormy 
problem but rather treated the case 
as though no proper warrant had 
been obtained. 

Despite the instructions in the 
Compliance Operation Manual®° 
and OSHA’s position that search 
warrants are not required to 
inspect, it is the author’s 
understanding that in subsequent 
unreported cases, OSHA has on 
occasion sought general administra- 
tive search warrants and then 
attempted to conduct a search 
pursuant to these warrants. In some 
instances, employers have been 
reluctant to decline to permit such 
inspections since it was pursuant to 
a warrant. 

It is a federal crime for a federal 
official to maliciously and without 
reasonable cause search a building 
or property without a_ search 
warrant where there is no consent to 
the search.*! It is also a federal 
crime for a federal official to 
procure a search warrant 
maliciously and without probable 
cause.*? This may help to explain 
OSHA’s general procedure of 
seeking a court order compelling 
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the inspection without a warrant 
rather than attempting to secure a 
warrant without the necessary 
probable cause. Accordingly, an 
OSHA officer conducting a search 
without a warrant or the consent of 
the employer, or procuring a 
warrant without probable cause, 
may, under certain circumstances, 
be committing a federal crime. For 
some reason, this issue has not been 
raised to date, to the author’s 
knowledge, in any of the reported 
cases where warrants have been 
obtained by OSHA without 
probable cause. 


Conclusion 


If the purpose of the OSH Act is 
to provide safe and _ healthful 
working conditions for employees, 
as long as the threat that inspection 
today, tomorrow, next week or next 
year will ultimately come with or 
without a warrant, then, we ask, 
cannot “privacy [be] given a 
measure of protection with little if 
any threat to the effectiveness of the 
inspection system . . .”?5% 

With the Labor Department 
seeking review of the Barlow’s 
decision in the Supreme Court, the 
murkiness in this area of 
constitutional labor law may soon 
be clarified. In the meantime, 
OSHA inspectors may find 
themselves less able to engage in the 
kind of fishing expeditions which 
have marked OSHA’s customary 
modus operandi in the past. 
Employers no longer must cringe 
and lay bare the most secret 
recesses of their businesses to any 
man just because he has an OSHA 
identification card. At least for 
today, the businessman may once 
again reign supreme in his private 
business castle if he so desires, 
pending a decision by the Supreme 
Court of the United States on 
whether the Feds need probable 
cause and a warrant to search for 
OSHA violations. Oo 
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things to be seized.” 

8 Frank v. Maryland, 359 U.S. 360 (1959). 

® 387 U.S. 523 (1967). 
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fourth amendment rights are enforceable 
against the states through the 14th 
amendment, Ker v. Calif., 374 U.S. 23, 30 
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or ammunition kept or stored by such . . . 
dealer . . . at such premises.” 

29 United States v. Biswell, 442 F.2d 1189 
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% An apparently divided Occupational 
Safety and Health Review Commission 
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Secretary of Labor v. W. Waterproofing Co., 
—— OSHRC — _, 4 OSHC 1301, 1303 
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enforcement purposes is limited by the 
Fourth Amendment to the Constitution, 
which proscribes unreasonable searches and 
seizures. Generally, to conduct a search, a 
law enforcement official must first obtain a 


warrant based ca probable cause. Where 
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warrantless searches without probable cause 
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amendment issue. 
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stated prior to passage of the Act that 
inspectors would have to act in accordance 
with applicable constitutional protections. 
116 Cong. Rec. 38, 709 (1970). 

“ A similar ruling was made by another 
federal district court in Dunlop v. Able 
Contractors, Inc. __ F.Supp. —— 4 
OSHC 1110 (D.Mont. 1975), appeal 
docketed, No. 76-1615, 9th Cir. 1976. 

41407 F.Supp. 154 (E.D. Tex. 1976), 
appeal docketed, No. 76-16526, 5th Cir. 
1976. 

42 Since the same basic factual situation is 
present in all of these OSHA cases, a factual 
recitation of each case will not be given. 

It is not apparent from the decision 
upon which theory the court concluded that 
employers subject to the jurisdiction of the 
Occupational Safety and Health Act were 
not “regulated businesses.” At the least, one 
could reasonably argue on the basis of the 
numerous standards promulgated under the 
the Act, that employers subject thereto are 
“regulated businesses” concerning safety 
and health. 

44 Appeals from three judges’ federal 
district court decisions enjoining a federal 
statute or section thereof on the basis that it is 
unconstitutional are automatically 
appealable directly to the United States 
Supreme Court 28 U.S.C. §1253. 

45 Usery v. Rupp Forge Co., ___ F. Supp. 
——, 4 OSHC 1487 (N.D.Ohio 1976), appeal 
docketed, No. 87-1960, 6th Cir. 1976. Here, 
the court adopted in toto, the opinion and 
ruling of the court in Gibson Products, which 
cited 29 C.F.R. 1903.4. The Ohio court went 
on to state that the intent of Congress to deny 
the arbitrary authority to enter and inspect 
was demonstrated by $§1903.4 and the 
Secretary’s recognition of these limitations is 
manifested by the provision of the OSHA 
Compliance Operation’s Manual itself. 
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§1903.3, or to permit a representative of 
employees to accompany the Compliance 
Safety and Health Officer during the 
physical inspection of any workplace in 
accordance with §1903.8, the Compliance 
Safety ed Health Officer shall terminate the 
inspection or confine the inspection to other 
areas, conditions, structures, machines, 
apparatus, devices, equipment, materials, 
records, or interviews concerning which no 
objection is raised. The Compliance Safety 
and Health Officer shall endeavor to 
ascertain the reason for such refusal, and he 
shall immediately report the refusal and the 
reason therefore to the Area Director. The 
Area Director shall immediately consult with 
the Assistant Regional Director and the 
Regional Solicitor, who shall promptly take 
appropriate action, including compulsory 
process, if necessary.” 

6 Dunlop v. Hertzler Enterprises d/b/a 
Sadia Die and Cartridge Co., ___ F. Supp. 
___ 4 OSHC 1569 (D. N.M. 1976). 

7 Id. at 1572. 

F.Supp. —— , 4 OSHC 1887 (D. 
Idaho, 1976). 

49 4 OSHC 1569. 

5° See Footnote 45. 

51 See 18 U.S.C. §2236. 

52 See 18 U.S.C. §2235. 

53 406 U.S. 316. 
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News and Notes 


Lawyers’ Title Guaranty Fund 


REFUNDS TO MEMBERS TOTAL OVER $1% 
MILLION Approximately 2,000 Fund 
members have received checks totaling $544,847 as 
the members’ return of their additional 
contributions from money forwarded to The Fund 
in 1966 and 1969. Additional refunds of $709,881 
will soon be made as the result of successful 
conclusion of long-standing litigation with the 
Internal Revenue Service. These amounts 
represent additional contributions forwarded by 
members to The Fund in 1968 and 1969, which 
were deducted from members’ accounts at that 
time to pay the tax. 

Under recent revisions of The Fund’s 
Declaration of Trust, income received from 
investments of the members’ additional 
contributions prior to refunds are, at the end of the 
seven and ten-year retention periods, credited to 
the members’ capital or membership account in 
The Fund. There they will continue to earn interest 
until they are eventually refunded. This will 
considerably strengthen The Fund’s capital 
structure. 

Otherwise, the return of the members’ reserve 
contributions is unchanged. Under the declaration 
of Trust, 30¢ per $1,000 of exposure is retained for a 
ten-year period as requested by statute. An 
additional amount is kept in reserve for seven 
years. At the end of these periods, a member's 
money is returned less his prorata share of claims 
and operating expenses. 

The Fund, a cooperative owned by its member 
attorneys, is the only title insurer which has such a 
system of return of underwriting premiums. 
Unlike any other title insurer, The Fund is a bar 
service and support medium with a goal to 
preserve and enhance rather than compete with 
attorneys’ real property practice. The ultimate 
beneficiaries of The Fund are the public which will 
continue to have the benefit of representation by 
independent legal counsel in real estate 
transactions. 


BOARD OF TRUSTEES’ MEETING .. . Among 
actions taken at the March 26, 1977, meeting in 
Kissimmee, the Board: 


Elected John S. Duss III, Jacksonville, to serve as 
chairman of the Board and William H. Wolfe, 
Clearwater, to serve as treasurer of the Board for 
one-year terms commencing July 1, 1977. 


Received a report that the National Attorneys’ Title 
Assurance Fund, Inc., ended the year 1976 with a 
modest net profit. 


LTS-BREVARD COUNTY BRANCH ... On 
March 29, 1977, Lawyers’ Title Services, Inc., of 
Brevard County merged into and became the 
Brevard County Branch of Lawyers’ Title Services, 
Inc., a subsidiary of The Fund. The office of the 
branch is located at 507 Palm Avenue, Titusville, 
Florida 32780. The telephone number for that 


office is (305) 269-7280. The branch manager is 
Robert W. White. 


TITLE NOTE BY A FUND ATTORNEY... 


A question frequently confronting the real 
property lawyer is whether a judgment against an 
individual who is a partner in a partnership which 
took title to real property would be a lien against 
the partnership property. The reverse situation 
recently arose; that is, does a judgment against a 
partnership constitute a lien on property owned by 
the various partners in their individual capacity 
separate and apart from the partnership? 

As stated in 60 Am. Jur. 2d, Partnerships, Sec. 
339, the general law is “Since, under most statutes, 
the judgment entered in an action against a firm in 
the firm name is, in the first instance at least, against 
the partnership only in its firm name, it does not, 
under usual statutory provisions, ipso facto 
constitute a statutory lien on the individual 
property of a partner.” There is a citation to Annot. 
100 A.L.R. 997, at 1000 (1936). The Supreme Court 
of Florida held in the early case of First Nat. Bank 
v. Greig, 31 So. 239 (Fla. 1901), that the statute 
authorizing service on a partnership was to receive 
a strict construction. The statute which the court 
was considering was worded very much like the 
current Sec. 48.061, F.S. The court said “It does not 
provide or contemplate that several or separate 
personal judgments against individual partners not 
served may be entered in suits against partners 
where one only is served.” 

The more recent case of Fidelity and Casualty 
Co. of New York v. Homan, 116 So.2d 444 (Fla. 2d 
D.C.A. 1959), said, “It has been repeatedly held, 
under the above quoted statutory provision, that 
suit may be filed against the members of a 
partnership or of a dissolved partnership and, 
based upon service upon one of the partners, 
judgment may be entered which will be enforced 
against the individual assets of the partner who is 
served, although it does not bind the individual 
assets of any partner who is not served.” The law is 
summarized in 24 Fla. Jur., Partnership, Sec. 206, as 
follows: “A judgment against a partnership is a lien 
on the assets of property of the firm and on the 
individual property of the members personally 
served with process. But it is not a lien against the 
individual property of a member of the firm who 
was not personally served with process.” The use 
of the word “personally” in this statement from 
Florida Jurisprudence probably should be 
interpreted as “individually” so as to include 
constructive service of process rather than 
confining it only to personal service of process 
since the service that was upheld in the Greig case 
involved constructive service of process against the 
partner whose land was subsequently levied upon. 
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Law 
doing the better job? 
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Your time is too valuable to be used inefficiently. And because of JURISINDEX® our unique in- 
And where your time is concerned, the intricacies | dexing system, which enables us to draw upon 
of legal research can be deceiving. No sooner do the thousands of cases we have previously re- 
you start on that seemingly easy problem than searched to speed a resolution to your problem. 
you find yourself buried for hours; and even 
then you often have no definitive appraisal of 
your legal position. Those precious hours spent 
tied down in legal research may be diverting 
your attention from other equally vital aspects 
of your busy practice. 


RESEARCH FOR LAWYERS is a solid alter- Let RESEARCH way 
native. FOR LAWYERS 


give you that extra 
for la ¥, 


Where law office economics is concerned, doesn’t 
it make better sense to assign your problem to a 
researcher who knows the law area, and can use 
this knowledge to cut research time and effort, 
while not sacrificing thoroughness? 


Because we can provide you with professional 
quality research in any major law area, and at a 
surprisingly moderate fee. 


edge. Call us today 
(toll-free) and from 
now on spend your 


Because we maintain a large staff of expertly time judging how __ ¢torida Division of 

trained and carefully screened researchers who to apply the law American Legal Research Corp. 
are specialists in legal research methods, and rather than Box 13777/Gainesville, Fla. 32604 
who know the area of law they’re researching. searching for it. (904) 377-8300 


Toll-free (800) 342-6862 
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